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Court Holds That A Consultant Can Be Held
Liable For 1ts Employee' s Falsified Resume

In Wartsila NSD North America, Inc. v. Hill Inter-
national, Inc., 342 F. Supp. 2d 267 (D.N.J. 2004), Wartsila
agreed to design, engineer, procure, construct, start up and
test adiesel engine power plant in El Salvador. Wartsila sub-
contracted much of the plant’s construction. Construction on
the plant fell behind, leading to a number of disputes with
subcontractors, and Wartsila hired Hill International in an
effort to get the project back on track. Hill proposed one of
its senior consultants, Richard LeFebvre, and attached a copy
of LeFebvre's resume to the proposad. LeFebvre's resume
indicated that he had a B.S., a B.A., had taken additiona
courses at another university, and that he was registered and
licensed as a professional engineer in three states. After
LeFebvre worked on Wartsila's project as a Hill employee
for aperiod of time, Wartsila hired LeFebvre away from Hill,
in order for LeFebvre to “provide assistance with con-
struction and claims management on the Project.”

Based on LeFebvre' s advice, Wartsila pursued a number
of claims againgt one of the project’s larger subcontractors
before the American Arbitration Associdion.  During
LeFebvre's testimony at the arbitration, it was discovered
that LeFebvre had falsified items on his resume; it was also
discovered that LeFebvre had improperly atered ‘clam
support’ documents. The arbitration panel awarded $4.65
million in favor of the subcontractor and aganst Wartsila.

As aresult of the unfavorable arbitration result, Wartsila
brought an action againgt Hill International for negligence,
fraud, and breach of contract. Hill moved for summary
judgment, contending that, once Wartsila hired LeFebvre
away from Hill, Hill no longer owed Wartsila a duty. The
court disagreed, finding that “the duty in this case endured
beyond the contractual period between the parties” The
court further noted that “Hill maintained a duty to verify

LeFebvre's credentials, regardless of his employment status
as an independent contractor,” and “as a consulting firm, Hill
owed a duty to al of its clients and potential clientsto ensure
that its employees possessed the qualifications stated on their
resumes.”

The lesson here is simple: check your employees (and
potential employees’) resumes for accuracy. This case
involved a consulting firm, but its reasoning could easily be
applied in other situations. Contractors: if you represent to
an owner that your personnel have certain qualifications, and
particularly if you provide the resumes of those personne,
make sure that the information you are providing regarding
their quaifications is accurate.
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Electronic Data and Construction Claimsand
Litigation

Electronic data, and its ingantaneous exchange and easy
accessibility, has made our work more productive. “Experts’
estimate that 90% of records are created and up to 70% are
stored in digital form. This phenomenon, arising in only 20
years, leads to knotty issues regarding document retention
policies. Electronic data falls into two large categories:
email and al other (spreadsheets, schedules, word process
ing, etc.), and each presents its own specia issues regarding
itsuse. For example, email is quite informal, and leads users
to say things they would not say in a“paper” memorandum
or letter; scheduling data may be “written over” in the
updating, with no thought given to preservation of a “file”
copy of the electronic schedule being overwritten.

Retention of electronic data is another major issue, of
growing concern to the courts. In a leading case in New
York (Zubulake v. UBS Warburg, LLC), the federa tria
court addressed the issues of retention of “€” documents (and
of how to allocate the litigation costs of producing “€” data).
What is increasingly clear is that you must preserve al
“documents,” including “€” documents (and things, such as
individua computer drives), once it is reasonably certain
litigation (or arbitration) is likely. Hence, “normal” destruc-
tion of information on backup tapes must be suspended,
“swiping” of drives when an employee leaves and similar
“routine” items may be problematic, once litigation is in the
offing. Indeed, you and your company may be guilty of
“gpoliation” (destruction) of evidence by continuing routine
“¢g" disposition policies.

This relatively new (and relatively undefined) area
requires you to consider litigation-driven document retention
requirements when adopting “€’ policies and, even, in buy-
ing software. If you must stop disposing of backup tapes
every 30 days because of litigation, does your software alow
this to be done easily and economically, such that you may
continue the policy for “€” documents not implicated by the
litigation?

Hence, you may want to seek your lawyer’s advice now
about the implementation and adoption of document
retention policies as well as about how those policies are
affected by the growing body of law governing best
discovery practices surrounding “€” documents.

Stormy Weather: Litigated In TheKey Of $
(With ApologiesTo Irving Berlin And Harold Arlen)

“Whether it may rain or it may storm, they've got their
contract to perform,” so argued the US Navy in asking the
Armed Services Board of Contract Appeds (“the Board”) to
reconsider its decision awarding the Genera Contractor 54 days
of excusable delay for “unusuadly severe weather” under a
military construction contract. But the Board was singing a
different tune, “ Stormy Weather” apparently, and decided that it
was right the first time except for two days of good weather.

The caseis All-Sate Construction, Inc, 04-2 BCA 1 32,778,
ASBCA Nos 50,513, 50,516, and 54,681 (Sept. 22, 1004). The
Contractor contracted with the Navy Department in September
1994 for the construction of a hazardous waste storage facility at
a military base in New Jersey for $938,000 with a contract
completion date eight months later in May, 1995. However, it
was the contract that turned out to be hazardous. Ten years
later, after three appearances at the Board, one appearance at the
United State Court of Appeals for the Federal Circuit and the
termination of the Contractor by the government for cause, the
government and the Contractor were still fighting with no end in
sight. This note focuses on the Board’s treatment of weather
conditions as excusabl e delay.

The contract included the standard contract clause “Default
(Fixed Price Construction),” which gives the government the
right to terminate the contract, take over the project and charge
the Contractor for damages if the contractor is not “diligently”
working towards completion of the project by the completion
date. However, the clause also makes certain delays
“excusable.” The government cannot terminate the contract or
charge the Contractor with damages for days of delay that are
caused by “unforeseeable causes beyond the control and without
the fault or negligence of the Contractor.” The clause then lists
examples, including “unusually severe weather.”

In a July 2004 decision that covered multiple issues, the
Board decided that the Contractor had been delayed by 54 days
of “unusually severe westher” from December through March
of 1995. The government looked at the Default Clause and
focused on whether the contractor should have anticipated that
there will be anumber of days in the winter in New Jersey when
it is too cold or there is too much snow to work outdoors. In
other words, the Contractor was entitled to an extension of the
completion date only for the number of days of bad whether in
excess of norma. The Board reected the government’s
interpretation, concluding that: “The term ‘unusually severe
weather’ in the Default clause includes both an unusual number
of days of severe weather a the work site or unusually severe
weather conditions (e.g., unusualy heavy snow or rain,
unusually high tides, unusually high or low temperatures) during
aparticular period at the site.”

The government also claimed that the Contractor was at
fault because the Contractor's unexcused delays pushed the
work into the winter period where delays due to severe weather
were inevitable. The Board also rejected this argument. The
Board concluded that a day of severe weather is excusable on its
own, and that the reasons why the contract work was postponed
are irrelevant. Further, the Contractor is entitled to a day of
excusable delay even if the work also was slowed down by the
Contractor’s lack of diligence. Severe weather is the trump
card.

This case offers severa lessons. 1) Contractors should not
overlook weather as a basis for excusable delay in government
and private contracts, especialy where there may be many
factors causing delay at the same time or in close time periods.
2) Observe notice requirements. The Defaults clause, for
example, requires the Contractor to notify the contracting officer
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within ten days after the start of a delay where the Contractor
may seek an extension of the completion date. 3) From the
perspective of the owner in a private contract, or the general
contractor on a subcontract, it may be paossible to place limits by
defining “unusualy severe weather” or similar terms. For
example, if the project schedule includes or assumes a number
of days for expected bad weather, this fact should be identified,
and unusually severe weather should be defined as inclement
weather in excess of the number of days in the schedule.

Subsequent Negotiations May Alter the Releasein a
Change Order

Parties executing change order agreements have at least two
goas. settle specific claims, and define clearly the right to
submit other claims in the future. Claims which are clearly
included within a bilateral change order agreement are released;
they normally cannot be resurrected or atered in the future.
Claims which are expressly reserved may be brought in the
future. Contractors may seek to reserve the right to claimin the
future those items which are difficult, if not impossible, to
measure when a change order is being negotiated. These
include the impact of a change on future work, and the
cumulative impact of changes (that is, the “ripple effect”) on
later work and the project schedule.

Problems arise when reservation language is ambiguous.
Even when it is not ambiguous, however, the intent of the
parties reservation may be clarified by later negotiations
concerning the impact of a change; if parties negotiate the
impact of a change, that negatiation is evidence that the impact
claim was not settled by the reservation. England v. Sherman R.
Smoot Corp., 388 F.3d 844 (Fed. Cir., Nov. 3, 2004).

In Sherman, the contractor and the Navy executed three
bilatera change orders which increased the contract price but
did not provide additiona time. Each modification contained
the following accord and satisfaction (i.e., settlement and
release) language:

Acceptance of this modification by the contractor

congtitutes an accord and satisfaction and represents

payment in full for both time and money and for any

and al costs, impact effect, and for delays and

disruptions arising out of, or incidenta to, the work as

herein revised.

Thereafter, the contractor sought a fifty-one day extension
to the schedule, plus time-related costs, for impact related to
these three changes. The Contracting Officer negotiated, and
proposed a unilateral change order, excusing fifty-one days of
delay, but not providing a compensable time extension. The
contractor rejected the non-compensable extension, arguing that
the Navy's Project Engineer had agreed to grant compensable
time. The contractor submitted a claim for compensable time,
and when the claim was effectively denied, it filed an appeal
pursuant to the Contract Disputes Act. The Navy then argued
that the clam was barred by the accord and satisfaction
language included in the bilateral change orders.

However, because the Navy continued to consider the
contractor’s claim for time, after the contractor signed the three

change orders, these negotiations clarified the intent expressed
in accord and satisfaction; the parties' negotiation of future time
indicated that the parties did not intend the accord and
satisfaction to release the contractor’s claims for future impact
to the schedule. “[C]ourts may refuse to bar a claim based upon
the defense of accord and satisfaction where the parties continue
to consider the claim after execution of arelease.” 1d., 388 F.3d
at 849.

Contractors wishing to reserve the right to pursue future
claims should, if possible, expressy reserve that right in clear,
unambiguous language. The following may work in many
situations:

Contractor reserves the right to submit a claim in the
future to recover costs related to time and impacts
which are or may become due to Contractor or its
Subcontractors in connection with this change, both
aone and in connection with other changes.
Contractor reserves its right to assert claims in the
future to recover additiona costs for time and impacts,
to changed and unchanged work, arising out of or
pertaining to this change, both alone and in connection
with other changes.

However, recognizing that releases and reservations, in
hindsight, may appear less clear than they did at signing, parties
should be mindful that their treatment of claims after execution
of a settlement agreement may shed light on their intent when
signing the agreement, and that this treatment may help a fact
finder determine how to apply an ambiguous release and
reservation.

Buyer Bewar e: M assachusetts Appellate Court Holds
That A Supplier’s Erroneous Quotation Of Price To A
Subcontractor IsToo Good To Rely On

The defendant, a wholesale supplier of heating and cooling
equipment, distributed boilers manufactured by a company
known as H.B. Smith. In August 2000, the defendant received
an unsolicited fax from Smith quoting a price for three boilers
needed for a construction job. Smith, in quoting the price of the
boilers to the defendant, used the net price ($131,711) instead of
the retail or trade price as it had in some past quotes. The
discounted price and words “dealer cost” were hand-written
next to the net price on the Smith quote form which was faxed
unsolicited to a number of businesses. The defendant, however,
mistook Smith’s net price quote for aretail or trade price and, in
accordance with industry practice, discounted the price for
commercia customers ($88,200).

The plaintiff subcontractor received the defendant’s
unsolicited fax and calculated its sub-bid for the HYAC portion
of the construction project using the erroneous retail or trade
figure. Prior to submitting its bid, however, the plaintiff
received an additional distributor’ s quote on the boilers for a net
price of $146,345 (consistent with Smith’s actual net price).
The plaintiff subsequently was awarded the subcontract and
began to shop for the lowest possible price. After a two week
search, the plaintiff contacted the defendant and attempted to
place an order for the boilers at the quoted erroneous deder
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cost. The defendant informed the plaintiff that its quote had
contained an error and that it would not sell the boilers at
$88,200. The plaintiff ultimately paid $140,000 to another
supplier and brought a breach of contract suit against the
defendant for the difference in prices in a Massachusetts state
court. | & R Mech., Inc. v. Hazelton Mfg. Co., 817 N.E.2d 799
(Mass. App. Ct. 2004).

Thetria court concluded that the plaintiff could not recover
on the theory that it had relied on the defendant’s price quotes
when it submitted its bid because: 1) the defendant was a
supplier that forwarded the manufacturer’s price quotation to
potential customers; 2) the defendant played no active role in
researching the project specifications; 3) the defendant’s price
quotation was unsolicited by the plaintiff; 4) the defendant sent
the price quotation to a large humber of potential customers
without the knowledge that they would be bidding on the
project; and 5) the defendant’s quotation only applied to
supplying the product, and not to the performance of any
Services.

The appellate court, expanding on the lower court’s holding
that the plaintiff did not rely on the defendant’s price quotation,
referred to the Restatement (Second) of Contracts § 26:

If the addressee of a proposal has reason to know that
no offer is intended, there is no offer even though he
understands it to be an offer. “Reason to know”
depends not only on the words or other conduct, but
aso on the circumstances, including previous
communications of the parties and the usages of their
community or line of business.

The appellate court reasoned that the circumstances of the
quote, coupled with the industry practice of bid shopping and
the fact that the plaintiff did not fee bound by the defendant’s
initial quote and was actively shopping for the best bargain,
gave the plaintiff “reason to know” that no offer was intended,
even though subjectively it might have understood that the quote
was an offer.

Moreover, the appellate court upheld the tria court’s
determination that any reliance that the plaintiff placed on the
defendant’ s price quotation was unreasonable because of: 1) the
disparity in price between the quote of the defendant and the
other distributor being so great as to indicate an error; and 2)
plaintiff’s admissions that it actively sought a better price and
did not consider itself bound to the defendant’ s price quotation.

The import of the case harkens back to the old truism: if an
offer appears too good to be true, then it probably is.
Regardless of whether telephone scams or innocent mistakes are
involved, buyers who attempt to rely on such “sweetheart deals”
may end up on the losing side of the ledger.

Colorado Arbitration Awards Cannot Be Challenged
For Manifest Disregard
Construction contracts often require arbitration to resolve
disputes. Arbitration proponents characterize arbitration as a
convenient, speedy, efficient alternative to litigation in court.
Arbitration awards are usualy fina and binding according to the
terms of the arbitration clause or the rules that govern the

arbitration. The Federa Arbitration Act, dong with the
Uniform Arbitration Act adopted by several states, enumerate
only a few specific grounds for chalenging an arbitration
award, such as fraud, corruption, partiality, or misconduct by the
arbitrators.

In some states and federal circuits, manifest disregard of the
law is a “judge-made’ non-statutory basis for attacking an
arbitration award. Formulations differ, although mere error by
the arbitrator is generally not enough. Some courts have held
that an arbitration award may be vacated for manifest disregard
of the law where an arbitrator willfully ignores well-known
governing law. See, eg., Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Bobker, 808 F.2d 930, 933-34 (2nd Cir. 1986).
Other courts take a more restrictive view, with one court even
ruling that manifest disregard only exists where the arbitrator’s
award directs the parties to violate the law. See, e.g., George
Watts & Son, Inc. v. Tiffany & Co., 248 F.3d 577, 580-81 (7th
Cir. 2001). On a least two occasions, the United States
Supreme Court has indicated that an arbitration award made “in
manifest disregard of the law” is not binding, although that
Court has never attempted to define the precise meaning of
manifest disregard. See Wilko v. Swan, 346 U.S. 427, 436-37
(1953); First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938,
942 (1995).

Other courts have refused to recognize any non-statutory
grounds for vacating arbitration awards. For example, the
Colorado Court of Appeds recently refused to recognize
manifest disregard as a basis for challenging an arbitration
award in Coors Brewing Co. v. Cabo, _ P.3d ___, 2004 WL
2903515 (Colo. App. Dec. 16, 2004). The Court reasoned that
the Colorado legidature recently adopted the Colorado Uniform
Arbitration Act (the “CUAA"), which establishes five grounds
for vacating an arbitration award, but does not recognize
manifest disregard as one of them. The Coors court was
unwilling to depart from the statute and rejected outright a
manifest disregard challenge to an arbitration award by the
losing party to the arbitration. The court criticized “manifest
disregard” as an elusive concept that other courts have struggled
to define clearly or consistently, and observed that challenges
based on “manifest disregard” weakened the effectiveness and
legitimacy of arbitration, by exposing simple, expedient
arbitration awards to expensive, time consuming, post-award
judicia review.

The parties in Coors apparently agreed that their arbitration
was governed by Colorado state law, and the holding makes no
attempt to address whether the manifest disregard is available
under the Federal Arbitration Act.

Surety Bad Faith In Florida: Sue Now Or Sue L ater?

If you perform genera contracting in Florida, stay tuned for
the Supreme Court of Florida's follow-up decision to Dadeland
Depot v. K. Paul Fire and Marine Ins., 383 F.3d 1273 (11th Cir.
2004). There, the Eleventh Circuit certified two questions to the
Supreme Court of Florida, which affect a contractor’s right to
bring an action for bad faith against a surety.
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e Is a contractor, named the obligee in a bond, an
“insured” pursuant to Florida's bad faith statute?

e If so, must a contractor prove that a surety’s
unreasonable failure to settle claims is a “general business
practice” to recover for bad faith?

In Dadeland Depot, the developer interpreted Floridalaw to
require alega finding of the surety's failure to perform before
filing a bad faith action. Thus, it did not raise a bad faith claim
in an arbitration against the contractor and the surety. The
surety claimed, after the developer won the arbitration and sued
in a second case for bad faith, that the bad faith claim should
have been brought in the arbitration and was barred. To clarify
the procedure for bringing a bad faith case in Florida, the
Eleventh Circuit certified three additiona questions.

e Is an arhitrator's finding that the surety did not
perform, and is bound to an award against a contractor, a
sufficient prior finding to support a bad faith action?

e |f not, does the arbitrator’s decision bar a later action
against the surety for bad faith?

e If the arbitrator finds that the surety’s defenses fail,
may the surety raise those defenses in a subsequent bad faith
action?

For now, genera contractors litigating in Florida against
sureties should, if there are grounds for doing so, include a bad
faith action in clams brought against contractors and sureties.
They should seek proof of the surety’s general business
practices of claim investigation, which might require some
contractors to review the scope of discovery alowed in
arbitration pursuant to their standard contracts.

Condominium Warranties Mandated By Statute

Some states' legislatures have created a body of statutory
law specifically for condominium construction and sales. When
contracting to perform condominium work in such a state it is
helpful to know whether there are statutes that affect your work.

Florida is one such state that has a body of statutory
condominium law. Within the Florida statutory condominium
law is awarranty provision that requires devel opers and builders
to provide warranties that may differ from what is expected
based on experience in other states or based on common law
warranties.

In Florida a developer shall be deemed to have granted to
the purchaser of each unit an implied warranty of fitness and
merchantability for the purposes or uses intended. This
warranty has a period of three years commencing with the
completion of the building containing the unit. There are some
variations to this general warranty within the statute for items
such as persona property and components of buildings as
opposed to individua units. The statute and other relevant law
must be consulted for a complete understanding.

Similarly, the contractor and all subcontractors and
suppliers grant to the developer and the purchaser of each unit
implied warranties of fitness as to the work performed or
materials supplied. These warranties extend to the roof,
structure, mechanical and plumbing elements for a period of

three years. As to other improvements and materids, the
warranty period is one year.

Findly, the statutory warranties by the developer and
builder extend to the benefit of each original owner as well asto
SUCCESSor OWners.

When developing or constructing condominiums, it is
important to know the applicable states' laws that govern such
work so that consideration can be given to managing those risks
through insurance, contracts, or otherwise.

Non-Parties M ust Produce Documentsin Arbitration

It is well known that courts will generally not enforce
discovery subpoenas against non-parties where the case is being
arbitrated. This has been a frustration of the arbitration process
for many practitioners. However, recently, a New York federal
court has confirmed atool often used in arbitration.

In Odfjell ASA v. Celanese AG (2004 WL 2922152 (S.D.
N.Y.)), the federd trial court held that subpoenas requiring the
custodians of records and a former employee of non-parties to
appear before the arbitration panel, testify, and produce
requested documents were valid and enforceable. The arbitra-
tion claims involved assertions that Odfjell along with the other
respondents had co-conspired in a scheme to fix prices, rig bids,
and engage in anti-competitive conduct. Celanese and the other
claimants had issued subpoenas to non-party affiliates of Stolt-
Nielsen SA and to a former employee of Stolt-Nielsen
Transportation Group, Ltd. The subpoenas commanded the
non-party representatives to “appear and testify in an arbitration
proceeding” and to “bring with [them] and produce at that time
and place any and all documents and things, of which [they]
have custody or control, which are responsive.” The non-parties
refused to comply and the claimants filed a motion to compel
compliance.

The court noted that Section 7 of the Federal Arbitration
Act alows arbitrators to summon any person to appear before
them and to require the witness to bring with her any book,
record, document or paper which is deemed to be materia to the
case. The court held that the language of Section 7 does not
specify atime in the arbitration process where this power can be
invoked and found that Section 7 does not only apply to thetime
of the final hearing.

This is an important case because acquiring documents
from non-parties and admitting these documents is often amajor
problem in arbitration. The way around this rule has been to
summons the witness and require that they bring the requested
documents to a specia arbitration session convened for the
purpose of receiving the subpoenaed information. The New
York federal court has given this approach to acquiring non-
party documents its stamp of approval.

Bradley Arant Lawyer Activities:

Winter 2005: Nick Gaede is teaching a course on the
European Union at the University of Alabama School of Law in
Tuscal oosa, Alabama.

November 1, 2004: Michael Knapp joined the Construction
and Procurement Practice Group as a partner in the firm’s
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Charlotte, North Carolina office.  Michael Knapp has been
practicing law since 1995. He served in the United States Navy
as a Judge Advocate from 1995 to 1998. After his Navy
service, he practiced construction and construction defect law in
San Diego, Cdlifornia for five years before returning to the
southeast. A graduate of Wake Forest Law School, Mr. Knapp
holds a B.A. in Political Science/Economics from James
Madison University.

December 2004: Wally Sears was named as one of a select
group of 114 attorneys nationwide recognized for delivering the
best client service. This honor was based on interviews of more
than 200 corporate counsel of Fortune 1000 companies by BTI
Consulting Group. Wally and the other 113 attorneys on the list
were singled out, by name, in an unprompted manner as
delivering superior client service.

December 1, 2004: Jim Archibald, Rhonda Caviedes, David
Pugh and Wally Sears presented a one-day seminar on
“Construction Management/Design-Build.” Objectives of the
seminar included: interpreting the design-build delivery system;
understanding construction management; obtaining required
licensing; and managing risk through insurance and bonding.

December 8-10, 2004: John Bond, Rhonda Caviedes, Nick
Gaede, Arlan Lewis, Mabry Rogers, and Wally Sears
attended the Construction Superconference in San Francisco,
California. Nick Gaede served as Chair of the luncheon session
on “Building for the Future: Considerations in Light of the
Paris Airport Collapse and the World Trade Center.”

2005: Axel Bolvig will serve on the General/Subcontractor
Relations Committee of the Alabama Chapter of Associated
Builders and Contractors, Inc.

January 2005: Nick Gaede became a member of The
Construction Group Advisory Board for the Construction
Contracts Law Report.

January 1, 2005:
partnersin the firm.

Joel Brown and Arlan Lewis became

January 4, 2005: Chris Danley joined the Construction and
Procurement Practice Group as an associate in the firm's
Washington, D.C. office. Prior to joining the firm, Chris
clerked for two federa judges. the Honorable Charles R.
Butler, J. in the Southern District of Alabama and the
Honorable Susan G. Braden on the United States Court of
Federal Claimsin Washington, D.C. Clerking on the two courts
gves Chris experience in a wide variety of legal issues,
including, among others, government contracts, tax,
employment discrimination, admiralty, and intellectual property.

January 19, 2005: Mabry Rogers presented a client seminar
on “Documentation and Record Keeping for Better Manage-
ment” in Charlotte, North Carolina

January 19, 2005: Rhonda Caviedes, Jonathan Head, Mitch
Mudano, David Pugh, and Wally Sears presented a one-day
seminar on “AlA Contracts.” The focus was examination of
AlA form contracts and their terms, including specific form
contractual provisions, as well as the consequences of

modifying the form language and suggestions to assist in
contract negotiations was addressed.

January 24, 2005: J. R. Steele accepted a position as an
associate in our Washington, D.C. office to start in the near
future. J. R. has worked with us part-time while attending law
school at American University.

January 25, 2005: Rhonda Caviedes and Bob Greene hosted
a group of visiting Australian law students at the firm's
Birmingham office. This was the fourth year that the firm has
hosted this portion of the University of Alabama School of
Law’s exchange program with the Australian National Univer-
sity Faculty of Law. The students were provided an opportunity
to learn about different practice areas of the American lega
system, including: Construction Law, Environmental Law,
Intellectua Property, Corporate Law, and General Litigation.

January 27, 2005: Arlan Lewis attended the ABA Forum on
the Construction Industry’s Winter Meeting entitled “Are Your
Covered? Insurance Products for the Construction Projects’ in
New York City, New Y ork.

January 27, 2005: David Pugh and Mabry Rogers presented
at a one-day seminar on Building Codes. Discussions included
legal pitfalls regarding code enforcement, the intent behind
various code provisions, and the application of fundamentals of
the International Building Code as it pertains to use and
occupancy classifications, building construction types and
building limitations.

February 2, 2005: Doug Eckert, John Hargrove, Arlan
Lewis, Mitch Mudano and David Pugh presented a one-day
seminar on “The Fundamentals of Construction Contracts:
Understanding the Issues.” Highlights of the seminar included
basic contract principles, essentiad contract terms, model
contract forms and clauses for different project delivery systems
and dispute resolution.

February 24-27, 2005: Nick Gaede will become the President
of The American College of Construction Lawyers (ACCL), an
organization of 120 select lawyers from across the country
dedicated to excellence in the specialized practice of construc-
tion law, at the annual meeting to be held in Tucson, Arizona.

March 30, 2005: Jim Archibald, Patrick Darby, David
Pugh, Wally Sears, and Sabra Wireman will present a one-
day seminar on Construction Insurance, Bonding and Liens.
Topics that will be addressed include: Insurance Coverage,
Private and Government Projects Bond Claims, Bankruptcy
Issues, and Mechanic’'s Liens.

April 27, 2005: Jim Archibald, Rhonda Caviedes, David
Pugh and Wally Sears will present a one-day seminar on
“Construction Management/Design-Build.”
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Warranties in Four Southern States

This article provides an overview of condominium
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North Carolina’s general warranty law governs express
and implied warranties that arise from the sale of a
condominium unit. Under North Carolina’s general warranty
law, warranties run only from a vendor-builder to an initial
vendee. Presumably, a developer of a condominium project
would be considered the initial vendee of a condominium
unit constructed by a general contractor. Thus, the developer,
but not a subsequent purchaser, would be entitled to benefit
from the warranties of a general contractor. There are several
important caveats to the general rule, and the North Carolina
statutes and other relevant law must be consulted for a
complete understanding.

Under South Carolina law, a purchaser may sue a builder
on both implied warranty and negligence theories despite the
purchaser’s lack of contractual privity with the builder. Thus,
in South Carolina, a general contractor is subject to warranty
and negligence claims from both developers and subsequent
purchasers. Under South Carolina’s statute of repose, these
claims generally must be brought within thirteen years after
the contractor completes construction.

Florida statutory law states that contractors, sub-
contractors and suppliers grant to the developer and original
purchaser of each condominium unit an implied warranty of
fitness as to the work performed or materials supplied by
them as follows: (i) Three years from the date of completion
of construction of a building, a warranty as to the roof and
structural components of the building and mechanical and
plumbing elements serving a building, except mechanical
elements serving only one unit; and (ii)) One year after
completion of all construction, a warranty as to all other
improvements and materials. As to subsequent purchasers
with whom a builder has no contractual relationship, the

Government Delayed the Project.........ccccocvvvevveverenieeneenenn. 6 Florida courts have generally held that a remote purchaser
Lawyer Activities 7 can bring a negligence action, in the absence of privity,
against the builder where it is foreseeable that the
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plaintiff will suffer the injury and damages sustained. Florida
courts have also held that privity of contract is not an
essential element in a negligence suit between a subsequent
purchaser and the builder of a condominium project.

Georgia does not have a condominium statute to create
implied warranty liability that flows from the builder to the
homeowner. However, Georgia courts have generally held
that the lack of privity between a current homeowner and
builder does not preclude the current owner’s cause of action
against the builder for the negligence in construction of the
home. Thus, any subsequent purchaser would be left with a
negligent construction claim for bringing an action against a
builder unless the contract provided otherwise.

As evidenced by this article, condominium laws
significantly vary state by state. It is important for anyone
involved in a condominium project to avail themselves of the
intricacies of the state’s law in which the project is proposed
in order to develop and construct a successful project that
complies with the law.

Read Your Flowdown Clause Carefully

For convenience and in order to shorten contracts,
contractors often incorporate numerous other documents by
reference. A very common incorporation is a subcontract’s
incorporation of the general contractor’s contract with the
owner, imposing many of the same rights and duties on the
subcontractor as are imposed on the general contractor by the
owner. While such clauses are essential for scope, work
rules, etc., numerous general contractors and subcontractors
have been surprised to learn that they may be held to risk-
shifting clauses in the prime contract such as no damages for
delay, pay-when-paid, and restrictive notice clauses.

In  American Nat. Electric Corp. v. Poythress
Commercial Contractors Inc., a 2004 North Carolina
appellate court case, an electrical subcontractor sued a
general contractor for labor inefficiencies and loss of
productivity allegedly caused by the general contractor and
owner. The general contractor defended under a pay-when-
paid rationale, claiming that since the owner had never paid it
for delay, the subcontractor could not recover. The court
noted that North Carolina statutes void pay-when-paid
clauses, but went on to incorporate the restrictive notice
provisions of the general contract. The flowdown language in
the subcontract was not specific and did not mention the
notice provisions being “flowed down.” Even so, the court
found that the plain import of the language, “the
subcontractor agrees to be bound to the contractor by the
terms of the general contract ... and to assume toward the
contractor all of the obligations and responsibilities™ that the
general contractor had assumed to the owner, incorporated
fully the terms and conditions of the prime contract.

Subcontractors are not the only ones who have to worry
about flowdown issues. Courts have also limited general
contractors in delay damage suits against subcontractors by
liquidated damages contained in the general contract with the
owner. Subcontractors have thus used the flowdown clauses
defensively to try to cap the general contractor’s recovery of
liquidated damages. Both general contractors and sub-
contractors should be wary of generalized flowdown clauses,
most likely opting to name, when possible, the provisions
that will actually flow down.

Virginia Lien Law Overview

Compared to other jurisdictions, Virginia’s mechanic’s
lien laws grant relatively high priority to liens. Because
Virginia mechanic’s liens are “inchoate,” they “relate back”
to and exist from the time labor or material is supplied to the
property as long as the claimant properly notices, perfects,
and enforces the lien. Therefore, a properly noticed,
perfected, and enforced mechanic’s lien can have priority
over, or get paid before, a construction bank loan, and can
survive a foreclosure, or a sale of the property, or a
bankruptcy. However, Virginia mechanic’s lien law is
complicated and contains many potential pitfalls. A claimant
must be careful to follow each step of the statutory process
because omitting any step can prove fatal to the lien.

Notice of Intention: Virginia's lien laws differ from
those of many other jurisdictions in that (except for certain
residential dwelling wunits) Virginia does not require
contractors to give notice of intention to claim a lien prior to
commencing work. However, in order to perfect a lien,
contractors must give notice of the filing of their lien.

Perfection:

Memorandum of Lien: To perfect a lien, a lien claimant
must file a memorandum of lien in the clerk’s office at the
courthouse in the county or city in which the building or
structure is located, no later than 90 days from the last day of
the month in which he last performed labor or furnished
material. In no event, however, may the memorandum be
filed later than 90 days after the building or structure is
completed, or the work on the building or structure is
otherwise terminated.

The memorandum of lien must contain specific inform-
ation, including, among other things, a statement of account
verified by affidavit signed by the claimant or his agent, and
a detailed description of the type of materials or services
furnished.

Notice: To properly perfect his lien, a general contractor
must file, along with the memorandum, a certification that he
has mailed a copy of the memorandum to the owner. Sub-
contractors, in addition to filing the memorandum, must give
notice in writing to the owner of the property (or his agent)
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of the amount and character of the claim. Sub-subcontractors
and suppliers must give notice in writing not only to the
owner of the property, but also to the general contractor.

Amount and 150-Day Rule: One peculiarity of Virginia
mechanic’s lien law is the “150-Day Rule.” Under this rule, a
lien may not include amounts due for labor or materials
furnished more than 150 days prior to the last day labor was
performed or materials furnished on the job (retainage up to
ten percent is excepted from this provision). Liens that
included sums for work or materials furnished outside of the
150-day window have been determined to be unenforceable,
in their entirety. A subsequent reduction of the amount
claimed has been held ineffective to save the lien claim.
Because violating the 150-Day Rule can be fatal to a lien
claim, it is important for claimants to carefully analyze the
amount claimed. The 150-day cut-off may not correspond
precisely with a claimant’s billing cycle, and therefore it may
be necessary to perform a day-to-day analysis of work in
order to comply with the rule.

In addition to the 150-day Rule, the amount for which a
subcontractor may perfect a lien cannot exceed the amount
for which the owner is indebted to the general contractor, at
the time notice is given.

Enforcement: To enforce a mechanic's lien, a claimant
must bring suit by filing a Bill of Complaint on the equity
side of the court. Attention to this step is important because,
unlike the majority of jurisdictions, Virginia state courts have
retained a bifurcated system. Courts of general jurisdiction
sit as courts of both law and equity, maintaining separate
dockets and applying, to some degree, separate procedures.

With the complaint, the lien claimant is required to file
an itemized statement of account showing the amount and
character of work done or materials furnished, the prices
charged, payments made (if any), the balance due, and the
time from which interest is claimed. The accuracy of this
statement of account must be verified by an affidavit signed
by the lien claimant himself or his agent. A suit to enforce a
mechanic's lien that fails to contain a proper itemized
statement of account is ineffective and does not constitute
proper filing so as to toll the statute of limitations.

Suit to enforce a mechanic's lien must be brought within
six months from the date the memorandum of lien was
recorded, or within 60 days from the time the building,
structure or railroad was completed or the work otherwise
terminated, whichever occurs later.

Also, it is important to ensure that all necessary parties to
a mechanic's lien suit are named before the statute of
limitations has run. If a necessary party is added after the
statute of limitations has run, the mechanic's lien suit is
subject to dismissal. Necessary parties can include a variety
of parties with an interest in the property, including

beneficiaries and trustees, judgment creditors, tax lien
holders, and bond sureties.

Additional Remedy: In addition to the general lien
remedies, Virginia law may provide other protections for
subcontractors, sub-subcontractors, and suppliers by impos-
ing liability upon an owner or general contractor for unpaid
work. To take advantage of this protection, the subcontractor
must give two notices in writing to the owner or general
contractor: one before he begins work, and one after work is
completed. Additional requirements regarding the timing,
content, amount, and method for providing the notices are
also detailed in the statute.

Timely fulfillment of each of the requirements for
enforcing a mechanic's lien in Virginia is critical to the
successful use of this remedy. The assistance of counsel
familiar with Virginia mechanic’s lien law can help guide
contractors through the complex statutory process.

Contractor’s Failure to Satisfy
Contractual Prerequisites Impedes
Lawsuit

In a ruling which emphasizes the need to strictly adhere
to contractual dispute resolution processes, a federal appeals
court dismissed a contractor’s claims because the contractor
failed to fully comply with contractual processes for
resolving “claims.”

In Cameo Homes v. Kraus-Anderson Constr. Co., a
2005 case out of the Eighth Circuit Court of Appeals (the
federal court supervising trial courts in Arkansas, lowa,
Minnesota, Missouri, Nebraska and the Dakotas), a con-
tractor entered into contracts with the owner (the City of East
Grand Forks, Minnesota). The contracts required the
contractor to give written notice of claims to the project
architect; under the terms of the contract, failure to present a
written claim to the architect precluded later litigation. The
contracts also distinguished “change orders,” which modified
the terms of a contract, from “claims,” which were efforts to
seek relief, as a matter of right, under an existing contract.
Finally, the contracts provided that a construction manager
had authority to oversee the contractor’s performance, with
any change order requests submitted and approved through
the construction manager.

The contractor’s lawsuit involved claims arising from the
contractor’s increased costs, which allegedly resulted from
modified obligations imposed by the construction manager.
The contractor submitted to the construction manager
requests for change orders arising from the already-
performed, modified work; such change order requests were
denied. The contactor then sued to recover its additional
costs. Though the contractor had submitted requests for
“change orders” to the construction manager, the contractor
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never gave written notice of its “claims” to the project
architect.

The owner argued that the contractor’s claims were
barred by the contractor’s failure to satisfy the contractual
process related to claims. In response, the contractor argued
that the parties had, in practice, modified the contractual
process for reporting “claims,” allowing change orders to be
submitted through the project architect and approved after a
modified obligation had already been performed. Thus, the
contractor argued, submission of the change order requests to
the construction manager satisfied the contractual require-
ment of giving written notice to the project architect. In
essence, the contractor’s argument was that it complied with
the spirit, if not the letter, of the contract.

The Court’s ruling, by dismissing the contractor’s
claims, made very clear that the contractor was obligated to
fully comply with the letter of contractual claims processes.
The contractor’s failure to do so was fatal to its claims. This
case serves as another reminder that some contracts require
parties to abide by contractual dispute resolution processes
and satisfy contractual prerequisites to suit.

Contractual Indemnity: Notice to Indemnitor
Must Be Timely; but Tardiness Without
Prejudice Provides No Defense

The question often arises under construction contracts as
to the right of indemnity from claims for personal injury or
property damage. In a recent Alabama Supreme Court case,
Burkes Mechanical, Inc. v. Ft. James-Pennington, Inc., the
issue of timely notice for contractual indemnity was
considered. In this case, the court decided that, although the
entity wanting indemnity (the “indemnitee”) must timely
notify the entity arguably owing indemnity (the “indem-
nitor”) of the action against the indemnitee in order to
preserve an indemnity claim, tardiness without prejudice
provides no defense.

In the case, Burkes contracted to install “hardwood
screening” at a paper mill, owned and operated by Ft. James.
In the contract, Burkes agreed to indemnify Ft. James and
name Ft. James as an additional insured on its CGL policy.

During the course of the work, a Burkes employee
slipped and fell on the mill premises. The employee
successfully filed a worker’s compensation claim against
Burkes. In addition, the employee sued Ft. James for
negligence.

On two separate occasions, Ft. James sent demand letters
to Burkes to defend and indemnify it for the employee’s
claims. Burkes never responded. Consequently, Ft. James
filed a “third-party complaint” against Burkes and its CGL
insurer. Ft. James thereafter settled the case with the
employee for $875,000, and, in the subsequent trial against

Burkes and its insurer, judgment was entered against Burkes
for the amount of the settlement plus all fees and expenses in
defending the action.

Burkes appealed the judgment on the ground, among
others, that Ft. James did not timely notify Burkes of the
claim.

The court disagreed with Burkes’ contentions as to
timely notice. The court found that notice must be timely in
that it cannot be so late that the indemnitor is prejudiced in
defending the claim. However, the court stated that tardiness
without prejudice provides no defense. In this regard, Burkes
tried to claim that it was prejudiced on the basis of its CGL
insurer’s denial of coverage. The facts of the case indicated
that Burkes knew of the employee’s injury and his subse-
quent action against Ft. James. Burkes attempted to rely on
the lack of notice to its own CGL insurer of the claim.
However, the court found that Burkes could not assert the
consequences of its own default under the CGL policy as the
basis for prejudice to avoid indemnity.

In conclusion, a contractor should always put its CGL
policy insurer on notice of any indemnity claims, and it
should seek its insurers’ assistance immediately in replying
to any indemnity demand. On a broader front, this case
points to an important principle adopted by many courts,
particularly in the insurance and indemnity context: “Notice”
requirements may be subject to proof of prejudice arising
from the lack of notice.

“Gotcha” Defeats Government
Contractor’s Claim for Overhead

Many contractor claims involve the same two recurring
issues. These are responsibility for delay and the availability
of certain types of damages. The recent Federal Circuit Court
of Appeals case of Singleton Contracting Corp. v. Harvey
considered both of these issues. Seizing upon a seemingly
inconsequential shortfall by the contractor (the “Gotcha”),
the Singleton Court held the contractor jointly responsible for
a delay and then used that finding to deny the contractor’s
claim for overhead.

The contract in Singleton was with the federal
government for Army base work. At the preconstruction
conference, it became apparent to all sides that the
government’s plans were flawed and that the preconstruction
conference would have to be reconvened after they were
corrected. Almost a year later, the government terminated the
contract for convenience, with revised plans never having
been produced.

Thereafter, the contractor sought to work out a
reconciliation for the termination. The contractor submitted a
claim for overhead along with its claim for purchased
material and related costs. Then came the “Gotcha.” The
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government noticed that the contractor had not submitted a
contractually required proof of insurance certificate at the
preconstruction conference. Dispute the fact that the parties
were waiting on revised plans to reconvene the
preconstruction conference — at which time the certificate
could have been produced — the Appeals Board and Court of
Appeals held that the contractor was jointly responsible for
the delay because it had not provided the insurance
certificate.

Once this determination was made, it was used to deny
the contractor’s claim for overhead during the term of the
delay. The contractor’s claim for its unabsorbed overhead
already had been audited and reduced from its actual
overhead for the period to a percentage equal to the
percentage of revenues that the Army contract would have
been for the contractor during the period. Even after that
reduction, the court held that none of this overhead could be
obtained due to the contractor’s failure to provide the
insurance certificate for work never subject to a notice to
proceed.

In addition to the unabsorbed overhead, the contractor
sought an overhead percentage on its direct costs. These
damages normally are available from the government. This
calculation is performed by dividing the contractor’s total
indirect costs for the year of the contract and dividing that by
the contractor’s total direct costs for the period. That
percentage then is used as an overhead rate to be multiplied
by the direct costs under the contract. In the Singleton case,
this overhead also was disallowed because the contractor
failed to produce its total direct costs for the year.

If there is a lesson from the Singleton opinion, it is that
government contractors must be ever vigilant. Immediately
upon experiencing a delay such as in this case, a contractor
should review its contractual obligations to make sure that it
does not set up the government for any “Gotchas.” Likewise,
contractors should keep careful records of both direct and
indirect costs for the period and fiscal year, including from
all other contracts.

Broad Form Arbitration Clause May Not
Apply to Statutory Claims

The United States Supreme Court has admonished state
courts that doubts about the enforceability and scope of
predispute arbitration agreements should be resolved in favor
of arbitration. Similarly, the highest court in the State of New
Jersey has held that “an agreement to arbitrate should be read
liberally in favor of arbitration....”. In spite of these pro-
arbitration directives from higher courts, an appellate court in
New Jersey recently held that a broad form arbitration clause
did not apply to statutory claims by a homeowner against a
builder.

In Feinstein v. BDS Remodeling Services, LLC, a New
Jersey trial court ordered arbitration of all claims asserted by
a homeowner against a home builder. Instead of going to
arbitration, the homeowner appealed. A New Jersey
intermediate appellate court held that the arbitration clause in
the homeowner’s contract with the builder did not require
arbitration of claims under New Jersey’s Consumer Fraud
Act and Home Improvement Practices Act, even though the
arbitration clause provided that "[a]ll claims or disputes
between the Contractor and the Owner arising out of or
relating to the Contract, or the breach thereof, shall be
decided by arbitration. ... According to the court, "the
arbitration clause only applies to claims arising from the
contract itself and not to statutory claims or claims stemming
from the relationship and conduct of all the parties involved."

This narrow reading of the arbitration clause was
justified, according to the appellate court, by its desire to
preserve the homeowner’s statutory rights. The appellate
court found insufficient evidence to establish a knowing
waiver, by the homeowner, of his statutory rights. According
to the appellate court, an arbitration clause can require
arbitration of statutory claims only if it encompasses those
claims by its express terms.

Not all of the homeowner’s claims were statutory claims.
Indeed, the homeowner’s sixteen count complaint asserted
numerous common law claims, including breach of contract,
breach of warranty, and negligence. Nonetheless, the
appellate court ruled that none of the claims would be
arbitrated: “Since plaintiffs' statutory claims are to be
decided at trial, we conclude that the interests of judicial
economy dictate that the trial court should decide all claims.”

We do not know, at this time, whether the appellate
court’s ruling will be challenged on further appeal. The case
illustrates that challenges to the scope or enforceability of
arbitration clauses often find a sympathetic audience where
the rights of consumers appear to be at stake. Indeed, most of
the cases cited by the court involved employment contracts,
and attempts by employers to force arbitration of state and
federal statutory claims arising out of statutes intended to
protect employees from discrimination. It is not clear that the
New Jersey court would have reached the same conclusion if
the owner had been a commercial owner.

Court Holds That a Contract Provision
Requiring Arbitration Demand to Be
Made Within 30 Days is Not
Unreasonable

In Holt & Holt, Inc. v. Choate Constr. Co., a 2004
Georgia Court of Appeals case, the court held that a
contract’s 30-day limitation period for filing an arbitration
demand was not unreasonable.
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Holt & Holt, Inc. entered into a subcontract to perform
drywall work for the general contractor, Choate. The
subcontract contained an arbitration provision that provided
“that arbitration proceedings shall be commenced by [Holt]
not later than 30 days following [Holt’s] receipt of notice of
[Choate’s] [decision to terminate or supplement]; otherwise,
[Choate’s] decision becomes final and binding.”

On May 29, 2002, Choate sent Holt a certified letter
informing Holt of Choate’s decision to supplement Holt’s
work forces. Holt alleged that Choate breached the
agreement, but did not file its demand for arbitration until
November 5, 2002. Choate filed a motion to stay the
arbitration, which the lower court granted. Holt appealed the
stay of the arbitration, contending that the contract’s 30-day
period in which to file a claim for arbitration was an
impermissibly short limitations period.

The Georgia Court of Appeals noted that “the parties to a
contract may fix upon a shorter period, and the stipulation
violates no principle of public policy, provided the period
fixed be not so unreasonable as to show imposition or undue
advantage in some way.” Accordingly, the Court found that
Holt had not demonstrated how the 30-day limitation was
unreasonable. The Court also pointed out that the 30-day
limitation provision was part of a standard contract,
commonly used in the construction industry (the provision
was from American Institute of Architects Form A201, and
that contract has been endorsed by the Association of
General Contractors of America). The court reasoned, “given
that construction projects end, sometimes within a relatively
short period of time from their commencement, it appears
reasonable to limit the time within which to file arbitration
claims so that disputes may be resolved expeditiously,
preferably while the project is still underway, and with
minimal delays and consequent expense to all involved.”

Thus, parties to contracts should pay close attention to
time limitation provisions in arbitration clauses, as this case
indicates that courts may uphold these time limitations.

Liquidated Damages May Be Assessed Even
Though the Government Delayed the Project

Ever wonder if the United States can collect liquidated
damages when, by its own admission, it extends the project
beyond the completion date? If you think this is an open and
shut case in favor of the contractor, then you are wrong — the
federal government can assess liquidated damages in this

circumstance. A federal court specializing in government
contracts (the United States Court of Federal Claims) stated
that liquidated damages may be awarded even if the federal
government, in part, caused the liquidated damages clause to
trigger.

Due to “sequential” delay, i.e., where one party and then
the other cause different delays during separate time periods,
the plaintiff did not complete its contract at MacDill Air
Force Base in Florida on time. See Sunshine Constr. &
Eng’g Inc. v. United States (2005). As a result, the federal
government assessed liquidated damages against the plaintiff
for the entire amount of the delay (105 days). The plaintiff
filed suit against the federal government seeking, among
other relief, remission of liquidated damages. Prior to trial,
the federal government agreed that the plaintiff was entitled
to remission of liquidated damages for 22 of the 105 days.

After the federal government’s admission that it caused
part of the delay, the Court of Federal Claims was faced with
the issue of whether to apportion or completely void the
liquidated damages for the remaining 83 days. The Court
noted that there are two conflicting rules for liquidated
damages due to sequential delay. One rule states that where
sequential delay is caused by both parties, then courts should
annul any liquidated damages provision contained in the
contract. The other rule states that the party seeking
remission of liquidated damages for sequential delay must
clearly show how the responsibility for the total delay should
be divided.

Citing language from the United States Supreme Court
and the United States Court of Appeals for the Federal
Circuit, the Court of Federal Claims decided to allocate the
liquidated damages that were caused by the sequential delay
rather than voiding them altogether. Accordingly, the Court
ordered the federal government to remit liquidated damages
for the conceded 22 days. However, the federal government
was allowed to retain the liquidated damages for the
remaining 83 days because the plaintiff was not able to prove
that they were excusable, i.e., caused by delay on the part of
the federal government.

As for future projects where both the federal government
and contractor are responsible for separate instances of delay
during different time periods in the project, contractors
should not expect a “Get Out of Jail Free” card with respect
to liquidated damages; rather, contractors must be prepared
to clearly demonstrate days of excusable delay.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR
PRACTICING MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE
TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES,
YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 8 OF THIS NEWSLETTER.
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Bradley Arant Lawyer Activities:

February 24-27, 2005: Nick Gaede and Mabry
Rogers attended The American College of Construction
Lawyers (“ACCL”) annual meeting in Tucson, Arizona.
Nick was installed as President of the ACCL, which is an
organization of 120 select lawyers from across the country
dedicated to excellence in the specialized practice of
construction law.

March 2005: Mabry Rogers has recently been
appointed to serve on the Construction Advisory
Committee to The CPR Dispute Resolution Institute
(“CPR”). The Construction Advisory Committee consists
of high profiled construction lawyers lending a
collaborative hand to CPR in the development of its
construction dispute resolution services. CPR is a non-
profit organization engaged in the development and
advocacy of alternative dispute resolution processes for
commercially related disputes.

March 30, 2005: Patrick Darby, Arlan Lewis,
David Pugh, Wally Sears, and Sabra Wireman
presented a one-day seminar on Construction Insurance,
Bonding and Liens. Topics that were addressed included:
Insurance Coverage, Private and Government Projects
Bond Claims, Bankruptcy Issues, and Mechanic’s Liens.

March 30, 2005: Joel Brown and Rob Campbell
addressed the Alabama Chapter of the Associated Builders
and Contractors, advising them of proposed legislation
concerning amendments to Alabama's statute of repose for
licensed contractors.

April 7-9, 2005: Arlan Lewis and Stanley Bynum
attended the ABA Forum on the Construction Industry’s

2005 Annual Meeting, “Construction from the Owner’s
Perspective: It’s My Party So I Will Choose the Music,”
in New Orleans, Louisiana.

April 22-23, 2005: Nick Gaede hosted the Board of
Governors meeting for the American College of
Construction Lawyers in Birmingham, Alabama.

April 27, 2005: Jim Archibald, Rhonda Caviedes,
David Pugh and Wally Sears presented a one-day
seminar on “Construction Management/Design-Build.”
Objectives of the seminar included: interpreting the
design-build delivery system; understanding construction
management; obtaining required licensing; and managing
risk through insurance and bonding.

May 5, 2005: Wally Sears conducted a seminar in
Montgomery, Alabama, with Ted Trauner of Trauner
Consulting Services, Inc., on “Tricks, Traps and Ploys
Used in Construction Scheduling in Alabama.”

May 17, 2005: Wally Sears will conduct a seminar in
London, England on construction contract issues for a
client’s international sales and project management
personnel.

May 19, 2005: Wally Sears will participate in the
Forbes International Superconference in London, England.
He will present on “LNG Facilities — Challenges and
Opportunities for the Owner and the Contractor in the
International Market.”

May 18-20, 2005: Mabry Rogers will attend the
American Arbitration Association Board of Directors’
Meeting in Dublin, Ireland.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procure-
ment fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is
part of their attempt to inform their readers about significant current events, recent developments in the law and their
implications. Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other,
relationship, duty or obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes
only, and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you
may have. For further information about these contents, please contact your lawyer or any of the lawyers in our group
whose names, telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.

James F. Archibald, IIL...........cccoooiiiiiiiiciciecceeeeees (205) 521-8520 ..oevierieiieieeeeeeeiee e, jarchibald@bradleyarant.com
Axel Bolvig, TL......ooiiiiiiieeeeee e (205) 521-8337 eveoeeeeeeeeeeee e abolvig@bradleyarant.com
John D. Bond, IIT .......ccoooiuiiiiiiieieciececeeeeeee e (704) 332-8842 ....ooveereeieeeeeeeeeereee e jbond@bradleyarant.com
JOCL E. BIOWN....uiiiiiiiiiicieieeieee ettt (205) 521-8416 ..c.veeeveeeeeiieieee e jbrown@pbradleyarant.com
Stanley D. BYNUM.......ccocvvviiiieriieieeieceeeeeeere e (205) 521-8000 .....oocvevrreriereerieiiereeieeaeeee sbynum@bradleyarant.com
Roy D. Campbell, IIT (Jackson) ..........ccoeeveeververirecirnienennns (601) 948-9934 .....oovieieeee e rdcampbell@bradleyarant.com
Rhonda R. Caviedes........cccevverierieiieniieieeie e (205) 521-8683 ..ceeeeeeeeeee e rcaviedes@bradleyarant.com
Donna M. Crowe (Washington, D.C.) .......ccecvevvirieninnns (202) 393-T150 eeeeieeeeieeieeeeeeee e dcrowe@bradleyarant.com
Chris Danley ........ccoooerieiiiiieeeeeeee e (205) 521-8201 cvveeeieeeeeee et cdanley@bradleyarant.com
J. Patrick Darby.......cooiiiiiiiie e (205) 521-8332 wooeiieeeeee e pdarby@bradleyarant.com
Julie S. EIMeT....cccviiiiieiiecieeee e (205) 521-8431 ceoveeeeeeeieeeeee e jelmer@bradleyarant.com
A H. Gaede, JT....coooiiiieiiciececeee s (205) 521-8323 oo ngaede@bradleyarant.com
John W. Hargrove ..........ccoceeeeieieienene e (205) 521-8343 ..o jhargrove@bradleyarant.com
Jonathan B. Head ..........ccoeeoviiiiiiiiicecececeeeee s (205) 521-8054 ..o jhead@bradleyarant.com
Gary C. Huckaby (Huntsville) ........c.ccccoevvieienieiieiieieienns (256) 517-5140 ..cvveiieiieieeeeeee e ghuckaby@bradleyarant.com
David G. HYMET......ccooiiiieiieiecie et (205) 521-8289 ..oevieeeeieieeeeee e dhymer@bradleyarant.com
Danielle Daigle Ireland (Jackson)...........ccoecvevvvecrieieniennnnns (601) 948-9942 ......ccvveieeieeeeee e direland@bradleyarant.com
Michael W. Knapp (Charlotte)........c.cccevverreciieienierireins (704) 332-8842 ..o mknapp@bradleyarant.com
Jeffrey D. Komarow (Washington, D.C.) .........cccoecvvrrennens (202) 393-7150 .eoveeiieieeeeeeeeee e jkomarow(@bradleyarant.com
Arlan D. LeWiS....ccvevieriieiieieeiesieeeieee et (205) 521-8131 oot alewis@bradleyarant.com
Michael D. McKibben .........ccccceeviiiiciieniieciiecieecieeee e (205) 521-8421 oo mmckibben@bradleyarant.com
James William Manuel (Jackson) ..........cccceeveecuieeveeeneennne. (601) 948-9936 .....veveiieeieeeeeeeeee e, wmanuel@bradleyarant.com
Mitchell S. Mudano .........ccceeveveeeiieiciieeieecieecee e (205) 521-8544 ..o mmudano@bradleyarant.com
Andrew J. Noble, IIL........c.cccoevieviiiiiiieeeceeeeeeeeeeeiens (205) 521-8342 ..vveeeeeeceeeeeeee e anoble@bradleyarant.com
David W. OWEN .....ocuveivieiieiiiciecieecteete et (205) 521-8333 oo dowen@bradleyarant.com
Jeffrey A. PeterS.....cccvevieeiieieeiecie e (205) 521-8583 .ot jpeters@bradleyarant.com
J.David PUBh.....ccooiiiiieiiieceeeeee e (205) 521-8314 oot dpugh@bradleyarant.com
E. Mabry ROZEIS.....ccvevieiieiiiiieieeieeieeeeeeeeee e (205) 521-8225 oo mrogers@bradleyarant.com
Walter J. Sears IIL.......cccooeeoiiioiiiiecieiee e (205) 521-8202 ..oeveeeeeeeeeeeee e wsears@bradleyarant.com
J. R. Steele (Washington, D.C.) ......ccocevierieiieiinieeiees (202) 393-7150 .eoeieieeeeieeeeeeee e jsteele@bradleyarant.com
H. Harold Stephens (Huntsville).........c.cccoevenieninciniennnns (256) 517-5130 coeceeeieeeeeeeeee e hstephens@bradleyarant.com
Colin R. Stockton (Charlotte) ..........cccceevveevieecieeiieeieene (205) 332-8842 ...ooeeeeeeeeeeeeeee e cstockton@bradleyarant.com
Sabra Barnett Wireman............ccceeeveeiveenieeenieenieeseeeseeeens (205) 521-8549 .eeveeieeeeeee e swireman@bradleyarant.com

Note: The following language is required pursuant to Rule 7.2 Alabama Rules of Professional Conduct: No
representation is made that the quality of the legal services to be performed is greater than the quality of the legal
services performed by other lawyers.
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Can Someone Sue You For Losing
Your Own Stuff?

Sounds like a crazy question. In limited circumstances,
however, the answer can be yes.

This issue is known as “spoliation of evidence.” The issue
was raised in the recent Seventh Circuit (federal appeals court
supervising Illinois, Indiana, West Virginia, and Wisconsin)
case of J.S. Sweet Company v. Sika Chemical Corp. just
decided in the Spring of this year. Sweet involved a bridge
repair project for the New Harmony, Indiana toll bridge.
Sweet and its potential impact on owners and contractors will
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be discussed below after a general introduction to the concept
of spoliation of evidence.

Spoliation of evidence issues historically arose between
parties to a lawsuit. For example, an owner in a pending case
might send out a document production request through its
attorney for shop drawings only to learn that the contractor
lost or destroyed them. In this sort of situation, most
jurisdictions would not allow a separate claim or cause of
action against the offending party, but there still were serious
consequences. The most serious consequence was that the
judge in the case could tell the jury that they were free to
assume that the missing documents would have proven
liability on the part of the contractor. As serious as this
consequence was, the concept of spoliation still was rather
well-defined in that it applied to parties in a lawsuit or to
companies who should have known of a potential lawsuit.

The concept now has expanded to entities not involved in
the lawsuit, or what we call third parties. Because third parties
by definition are not part of a pending lawsuit and thus cannot
be subject to some sort of judicial sanction, spoliation claims
against them necessarily must involve a direct claim of some
sort. Often, the scenario involves a party losing a case — which
it contends it lost because evidence was lost or destroyed by a
third party — who then brings a separate case after the first one
is over against that entity that lost the alleged critical
evidence.

The Alabama Supreme Court recognized such a claim in
2000 in the case of Smith v. Atkinson. This case is a good
contrast to the Sweet case from Indiana which will be

Construction PractiCe ..........cccceveeierienienienenenenisceceieens 6 discussed next. In Smith, the plaintiffs were injured in a car
LaWyer ACHVITIES. ...cveverieuiererieiererieriereeeseerenseseesesseseeseseseenes 6 wreck and sued the manufacturer of the minivan in which
they were riding. Unfortunately for them, the insurance
company for the driver of the other car obtained the minivan
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but allowed it to be destroyed before the plaintiffs could use it
in their case. As a result of these (some would say)
compelling facts, the Alabama Supreme Court created the tort
of spoliation of evidence. In such a case, a plaintiff must
prove that (1) the defendant losing the evidence knew of the
initial lawsuit, (2) the defendant had a duty to preserve the
evidence due to a voluntary undertaking, an agreement, or a
specific request, and (3) the missing evidence was vital to the
party’s case in the previous lawsuit. Because the plaintiffs in
Smith could prove all three elements, mainly because the
plaintiffs made repeated requests to the insurance company to
preserve the minivan, the court held in their favor. Damages
available in a tort case such as Smith are, of course, often hard
to define and open-ended, so a defendant in such a case may
face a serious claim.

Turning to the Sweet case, a very different set of facts led
to a different result. Plaintiff J.S. Sweet was the general
contractor for the New Harmony toll bridge resurfacing
project. The defendant Sika was the manufacturer of the
surfacing product which allegedly failed on the New
Harmony Bridge. As already explained is usually the case,
there was a lawsuit prior to the spoliation case between J.S.
Sweet and Sika. The first case was between the owner and
J.S. Sweet over defects in the bridge work and the owner’s
refusal to pay. The second (spoliation) case alleged that
defendant manufacturer Sika interfered with the earlier
litigation by spoliating evidence.

At issue in Sweet was a report allegedly prepared by an
employee of the manufacturer at the time the surfacing
product began to fail. The report involved photographs,
personal notes, and perhaps some analysis, but that was
contested. The Sweet Court first noted that Indiana was in the
minority of states (like Alabama) that recognize the
independent tort of spoliation of evidence. The elements of
the tort essentially are the same as they are in Alabama — there
must have been a special duty of the defendant to the plaintiff
for preserving the evidence and the plaintiff must have been
damaged due to the defendant’s exclusive possession of the
evidence.

The plaintiff contractor Sweet lost its claim in the Indiana
case because (1) there was no special duty to Sweet by the
manufacturer Sika because (inexplicably) Sweet never had
asked for the report previously and (2) Sweet could not show
that Sika possessed the evidence exclusively. In other words,
Sweet lost because it failed to put Sika on notice and it could
have done (and did) its own investigation of the failing
surfacing material. It is not difficult to see how the possessor
of the minivan (the very thing at issue in the case) in Alabama
was held liable, especially considering the notice given, and
how the surfacing manufacturer in Indiana was not.

What are some good guidelines with regard to spoliation
of evidence? First, if you have a document, or a computer file,
or especially a piece of evidence that only you possess (a

burned piece of equipment or other material) which
potentially could be the center of a legal dispute, always be
very careful how you handle that evidence. Second, if you are
put on notice of a lawsuit or pending legal action, make sure
that records are kept about when that notice is received. Third,
if you are taking possession of a piece of evidence from a
construction or accident site for someone else, make sure that
you have a clear understanding of what the other party
expects you to do with the evidence and follow that
understanding explicitly. Finally, if you have (and you should
have) a document retention and destruction policy or
procedure, follow that carefully without deviation (bearing in
mind that certain corporate fraud and employment laws,
among others, have specific document destruction
restrictions). Don’t get sued for losing your own stuff.

Government Weighs In

In a 2005 case that addressed several issues that
contractors commonly encounter in making claims against the
Government — what is an acceptable schedule analysis, what
weight should be given to industry studies of labor
productivity loss, applicability of the FEichleay formula to
delay claims, and whether delays between owner and
contractor may be apportioned — the Court of Federal Claims
has given considerable guidance to claimants in Sunshine
Constr. & Eng’g, Inc. v. United States.

The first two issues that the court addressed remind
practitioners of the importance in selecting an expert
carefully, as the opinion specifically rejects the claimant’s
position based on the thoroughness and credibility of the
Government’s expert. First, the court compared the two
schedule analyses before it — fragnets by the claimant and an
as-built analysis by the Government — and found that claimant
did not establish that the use of fragnets was a recognized
method of CPM analysis. The court did find the as-built
analysis to be persuasive and used it as a basis to determine
the fourth issue mentioned above, which is whether and how
to apportion delays when both parties are at fault in some
measure. Second, the court discounted the credibility of the
Mechanical Contractors’ Association of America (MCAA)
factors for proving labor productivity loss, contrary to several
other courts that have found the factors persuasive when
applied properly. The court placed particular importance on
the disclaimer preceding the MCAA Bulletin, which notes
that the factors are merely generalizations and that conditions
will vary on each project.

Since the Government’s schedule analysis conceded some
compensable delays, the court faced a decision regarding how
to price the damages for that delay. Plaintiff priced its delay
claim using the Eichleay formula, which is a rough ratio of
billings for a given project to all projects within a specified
time, despite recent holdings by the government contracting
boards and the Federal Circuit that a job must be shut down
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before an Eichleay calculation is appropriate. Finding that all
or substantially all of the work was never shut down, the court
denied compensation for the delays.

Lastly, the court confronted a split of authority regarding
whether delays may be apportioned between parties, each of
whom caused some delay on the project, to determine whether
liquidated damages applied. Early cases held that delay by
both parties would simply result in the annulment of the
liquidated damages clause. However, following the more
recent trend in the law, the court held that where the schedule
analysis permitted specific findings regarding which party
was responsible for which days of delay, apportionment was
the sounder and more equitable result. Therefore, the court,
using the as-built schedule analysis as its guide, apportioned
delays between the parties and remitted a portion of the
liquidated damages for which the Government had already
withheld funds.

Liability For Design Defects

In many jurisdictions, contractors discharge their duties
under the contract by performing their work in compliance
with the drawings and specifications supplied by the owner.
This familiar principle, embodied in the Spearin doctrine, was
summarized by the United States Supreme Court in 1918,
when it wrote, “if the contractor is bound to build according
to plans and specifications prepared by the owner, the
contractor will not be responsible for the consequences of
defects in the plans and specifications.” Although the
Supreme Court’s rule applies generally to federal contracts
where the government has supplied design documents to the
contractor, the Spearin doctrine has been adopted in most
states.

However, this spring, the United States Court of Appeals
for the Fifth Circuit, which hears appeals arising in Texas,
Louisiana, and Mississippi, confirmed that, under Texas law,
“in order for an owner to breach a contract by supplying
inadequate plans to a contractor . . . the contract [must] evid-
ence an intent to shift the burden of risk of inadequate plans to
the owner.” Interstate Contracting Corporation v. City of
Dallas Texas, issued April 22, 2005. The Court interpreted a
contractual provision between the parties, stating that the
contractor has visited the site, examined local conditions, and
informed itself by independent tests and investigations of the
difficulties of performing the work to conclude that the parties
“intended to place the burden of risk for inadequate plans on
[the contractor].”

This recent appellate court case appears to be at odds with
the Spearin doctrine, as confirmed by two recent Board of
Contract Appeals decisions which addressed who is
responsible for design defects when there is a requirement for
the contractor to provide engineered shop drawings or to
verify certain details of a government’s design. In Trataros

Construction, Inc. v. General Services Administration, (2001),
the Government Board of Contract Appeals held that an
agency could not use a requirement for engineered shop
drawings to cure deficiencies in the government’s design.
Similarly, in Edsall Constr. Co. (2001), the government was
not allowed to shift the risk of design defects to the contractor
based on a drawing note requiring the contractor to verify
certain structural details.

The impact of the appellate court’s Interstate Contracting
opinion on any other project depends on many factors,
including the specific language of the contract at issue. For
contracts governed by Texas law, a contractor may consider
how this recent decision could affect it, and should consider
clarifying the owner’s responsibility for defective drawings.
The appellate court case offers the following examples of
clauses that may shift the risk of defective drawings to the
owner, if that is what the parties want to do: (1) “The
Contractor will be furnished additional instructions and detail
drawings necessary to carry out the work in the contract;” and
(2) “The Contractor shall not be liable to the Owner or the
Architect for any damages resulting from any such errors,
inconsistencies or omissions in the Contract Documents.”

If you have any questions about this case, or projects you
are currently working on or considering for bid, please contact
your lawyer for assistance.

Violation of Building Code Does Not
Constitute Negligence Per Se

In the recent Parker Building Services Co. v. Lightsey
case, a case of first impression in Alabama, the Alabama
Supreme Court found that a violation of a city building code
did not constitute negligence per se. As a result, the contractor
was entitled to a new trial.

In 2001, while at his older sister’s softball practice, a
five-year old boy was playing on an observation deck at a
facility in Homewood, Alabama. The boy crawled under the
guardrail of the deck and stepped onto an adjacent roof that
covered a bathroom. The roof collapsed and the boy fell to the
floor sustaining major injuries.

In 1999, two years earlier, the owner of the facility had
hired Parker Building to complete some repair work in the
same area where the boy fell. At the time of the repairs,
Homewood had adopted an ordinance that required a permit
for repair jobs, as well as an ordinance that adopted the 1991
version of the Standard Building Code. Parker Building,
however, failed to obtain a permit. In addition, Parker
Building failed to have an inspector inspect the finished
project.

At trial, an inspector testified that he would have rejected
the work if he had known that the building would be used for
public assembly. The trial court charged the jury on negli-
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gence per se, rather than prima facie negligence. The jury
awarded the plaintiff $8,000,000. Parker Building moved for a
new trial, which was denied. Parker Building appealed and the
Alabama Supreme Court reversed the case.

The doctrine of negligence per se is based upon the
concept that when the legislature enacts a law, anyone who
violates it, and causes injury to someone that the law sought
to protect, is liable for negligence. Hence, proof of violation
of the law is proof of negligence. To constitute negligence per
se, however, the violation must meet four elements: 1) the law
must have been enacted to protect a class of persons, of which
the plaintiff is a member; 2) the injury must be of the type
contemplated by the law; 3) the defendant must have violated
the law; and 4) the defendant’s violation must have
proximately caused the injury.

In this case, the court found the purpose of the Building
Code is to protect the public at large, and not a specific class
of persons. Therefore, the first element was not met and the
court determined that negligence per se is not applicable to
violations of the Building Code. However, the court did not
intend for this opinion to extend to violations of “other”
building codes, with different express purposes.

Although a violation may not constitute negligence per
se, all construction parties are strongly urged to review local
building codes and make sure they are in compliance.

Owner Waives Written Change Order
Requirement by Orally Directing
Changes at Meetings

In Spraungel Construction v. West Bloomington Motel,
Inc., the Court of Appeals of Minnesota ruled that an owner
waived a requirement that all change orders be written, by
orally authorizing change orders in meetings with the general
contractor/architect.

The agreement between the owner and the general
contractor/architect contained a provision stating that the
agreement could “be amended only by written instrument ...
signed by both the Owner and the Design/Builder.”

When the general contractor/architect submitted its
request for final payment, the total contract price included an
additional $189,626 in change order work. The owner refused
to pay this amount, citing the provision in the contract that
required all change order work be made via a written request.
The general contractor/architect contended that the owner had
waived the written change order requirement through its
course of conduct.

The Court of Appeals of Minnesota agreed with the
general contractor/architect. The court noted that the owner
had authorized and paid for some extra work—work not
included in the $189,626—that was not supported by written
change orders. Furthermore, the court noted that minutes of

project meetings indicated that changed or extra work was
regularly discussed and approved. The court also noted
evidence of other work that was performed, and never
supported by written change orders. Thus, the court concluded
that the owner waived the written change order requirement
through its course of conduct.

If your contract requires written change requests, by no
means should you depend on oral authorization to proceed
with change work. In this case, there was an extensive paper
trail, and, thus, this case should be viewed as an exception
rather than a rule. The case does suggest, however, that the
party requiring written change requests should protect itself
by insisting on signed written change requests—if the party
does not do so, it could find itself paying for extra work that it
never authorized and for which it never intended to pay.

District of Columbia Lien Law Overview

Today the District of Columbia’s mechanic lien law is
virtually the same as it was when it was first enacted by
statute in 1901. Of the three D.C. Metro jurisdictions
(Maryland, D.C., and Virginia), D.C. lien law is the least
developed. Due to this under-development of the law, filing
and enforcing a D.C. mechanic’s lien law is considerably
different from the two surrounding jurisdictions. As in
Virginia, the D.C. mechanic’s lien is “inchoate” and attaches
at the commencement of work. As discussed below, enforce-
ment of the lien, however, is dependent on properly executing
the subsequent statutory steps outlined in the D.C. Code.

D.C. lien law extends to general contractors and
subcontractors, but unlike Virginia and Maryland, the Dis-
trict’s mechanic lien rights do not extend to sub-subcon-
tractors who are not “directly employed” by the original
contractor. Therefore, a sub-subcontractor’s mechanic’s lien
rights are substantially limited.

Perfection:

Notice: As in most jurisdictions, there are no lien rights
in D.C. without proper filing of a mechanic’s lien. Under D.C.
Code, a contractor availing himself of a lien shall file a
“Notice of Intention” to lien the property with D.C.'s
Recorder of Deeds during construction or within 90-days after
the completion of construction.

Notice, among other things, must include: a copy of a
valid residential home improvement contractor's license
issued by the D.C. Department of Consumer and Regulatory
Affairs (if the project is commercial, and not residential, then
a copy of a general business license in lieu of the home
improvement contractor's license is required), a certificate of
good standing issued by D.C.'s Department of Consumer and
Regulatory Affairs within the past two years (if applicable),
and a certificate or statement of good standing from the D.C.
Office of Tax and Revenue including the contractor's local
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and federal tax identification numbers. These requirements
can be particularly perilous for the contractor filing a "last-
minute" Notice before the statutory period expires because
securing the required documentation can take several business
days. Therefore, a contractor, who intends to file a Notice of
Lien, should assemble the necessary paperwork well in
advance of the statutory deadline.

Both a general contractor and subcontractor must include
the above information in their Notice of Intention to lien.
However, D.C. Code gives a subcontractor an additional
responsibility that the general contractor does not have.
Besides filing the Notice with D.C.’s Recorder of Deeds, the
subcontractor must serve the same notice upon the owner of
the property upon which the lien is claimed.

Timing: D.C.’s mechanic's lien law contains a “sunset”
provision. Therefore, if a contractor fails to file its Notice of
Lien within the 90-day statutory period the lien "shall be
deemed to have been paid and satisfied without any action on
the part of the owner." D.C. law in these regards is sub-
stantially different than Virginia law. Unlike Virginia, where
the courts use the completion of the claimant’s work, the
District, courts use completion of the building as the accrual
point for filing of notice. This is an important distinction
which should not be overlooked by contractors performing
work in both D.C. and Virginia.

Enforcement: After a lien is properly filed, D.C. Code
provides that a proceeding to enforce a lien is begun by filing
a “Bill in Equity” in the D.C. Courts. The bill in equity must
set forth: (1) a brief statement of the contract, (2) the amount
due on the contract, (3) the time when the notice of lien was
filed with the Recorder of Deeds, (4) a copy of the notice if
one was served on owner in the case of a subcontractor, (5)
time when the building or work on the building was
completed, (6) a description of the premises and material facts
concerning the work provided, and (7) a request that the
premises be sold and that the proceeds of the sale be applied
to the satisfaction of the lien.

The statutory time limit of the Code requires that the suit
be filed to enforce the mechanic’s lien at any time within 180
days of having filed its Notice of Lien or from the completion
of the building, improvement, or repairs. Similar to the Notice
time period requirement, a contractor, who fails to enforce his
lien within 180 days, will lose his lien rights.

Due to the underdeveloped nature of D.C. mechanic’s
lien law and the importance of timely notice and enforcement,
a general contractor or subcontractor contemplating a
mechanic’s lien in D.C. as a remedy would be well advised to
seek counsel from an attorney who is familiar with the
intricacies of D.C. lien law.

Read Your Coverage Policies Carefully

In Hilton Head Resort v. General Star Indemnity Co., a
2005 South Carolina case concerning the repair/
replacement of mansard roofs on two condominium buildings,
the South Carolina federal district court held that because the
roofs had not collapsed, the insurance policy would not cover
the replacement of the roofs.

The mansard roofs in question were originally con-
structed when the buildings were built in approximately 1981.
In 1997, the asphalt shingles originally laid down were
covered with aluminum shingles. In 1999, hurricane Floyd
blew some of the aluminum shingles off the roofs and
damages others. Hilton Head filed a wind damage claim with
General Star. However, it was noted that the roof decking
wood was treated with a fire-retardant, which may have
deteriorated the wood in the mansard roofs. Hilton Head
notified General Star that it had suffered a covered loss to the
covered property, i.e. the collapse of the mansard roofs, with
proof by its expert that the roofs were in “imminent danger of
collapse,” which could occur “without delay.”

The district court found that a policy covering risks of
direct physical loss involving collapse would cover the threat
of loss from collapse. However, the district court found that in
this case, the General Star policy only covered direct physical
loss or damage caused by collapse. Because it was undisputed
that none of the mansards, or any part of them, suffered an
actual collapse during the applicable policy period, the district
court found that General Star had no duty under the insurance
policy to provide coverage. The district court noted that at
most, Hilton Head had mansard roofs with deteriorated wood,
in “imminent danger of collapse,” which at the time had not
caused any direct loss or damage to any covered property.
Therefore, the district court found that General Star could not
be said to have acted in bad faith, did not breach the contract
of insurance, and did not breach any covenant of good faith
and fair dealing.

It is important for you to read all coverage policies
carefully, with the help of an insurance professional.

Safety Obligation Runs to Inspectors Too

A Louisiana state appellate court has recently upheld a
lower court’s decision to award a government inspector
$40,250 plus $9,717.87 to the State for damages incurred
when the government inspector fell into hot asphalt while she
was inspecting a road project.

An employee for the State of Louisiana was working as
an inspector for the State Department of Transportation which
had contracted with Boh Bros. Construction Co. to provide
asphalt and repair services on I-10. When the inspector was
preparing to inspect a piece of asphalt that had been laid by
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Boh Bros., a Boh Bros. employee picked up a string line,
causing the inspector to trip and fall into the hot asphalt.

Although the court reviewed Boh Bros. argument that the
inspector contributed to her fall by walking across an
uncompacted area that had been rolled only once, the court
found that the inspector fell as a result of being tripped by the
string line when it was inadvertently raised by one of the Boh
Bros. employees. Further, the court found that it was a breach
of Boh Bros. safety procedures to lift a line without looking
when other persons are in the area.

Ultimately, the appellate court upheld damages awarded
to the government inspector in the amount of $40,250 for
injuries sustained as a result of her fall. The appellate court
also upheld an award to the State in the amount of the
inspector’s medical expenses.

Safety must always be a priority on the job site. However,
if an accident does occur, government contractors may be
liable not only to the person involved in the accident but to
the government agency awarding the contract. Therefore, as
the saying goes, “accidents happen,” but accidents may be
avoided with proper safety measures that are strictly enforced.

Exciting Development in Bradley Arant’s
National Construction Practice

We are pleased to announce the expansion of the Firm’s
Construction and Procurement Law Practice as six new
lawyers, lead by Douglas Patin, have joined our Washington,
D.C. office, effective August 1, 2005. The addition of these
six new lawyers (three partners and three associates who
practiced together at Washington’s Spriggs & Hollingsworth)
provides key support for regional clients in the nation’s
capital and expands the Firm’s established multi-office
strengths in construction law and government contracts.

Doug Patin’s litigation work has involved the spectrum of
traditional construction and government procurement, and his
experience includes bid protests, contract disputes, builder’s
risk and liability insurance disputes, bond claims, and jury
trials. Doug is joined by new partner Robert Symon, whose
experience also includes government contracts and bid
protests, and new partner Michael Koplan, whose experience
includes insurance liability coverage and bond claims. Also
joining the Washington, D.C. office are new associates Eric
Frechtel, Christyne Brennan, and Katherine Ruff, who will
further build upon the Firm’s Construction and Procurement

Law Practice, along with partner Jefferey Komarow, Donna
Crowe, Chris Danley, and J. R. Steele, associates in the
Firm’s existing Washington, D.C. office.

In addition to these construction lawyers, we are also
joined by new partner Stephen R. Spivack, whose practice
focuses on white collar criminal defense and investigation,
and new partner Edward J. Beder, Jr., whose practice focuses
on antitrust and insurance. New associate Dan Golden will be
working in the white collar criminal defense area..

The expansion of our Washington, D.C. office provides
us another opportunity to serve your needs anywhere in the
country, including the nation’s capital. Effective August 1,
2005, the address for our Washington, D.C. office has
changed to 1133 Connecticut Avenue, NW, 12th Floor,
Washington, DC 20036. The new office numbers and e-mail
addresses are on the last page of this Newsletter.

Bradley Arant Lawyer Activities:

June 2005: Nick Gaede taught a course on International
Arbitration at the University of Fribourg in Switzerland.

August 11, 2005: Wally Sears will be conducting a seminar in
Mobile, AL with Ted Trauner of Trauner Consulting Services,
Inc., on “Tricks, Traps and Ploys Used in Construction
Scheduling in Alabama.”

September 25-30, 2005: Nick Gaede will be participating in a
program at the Conference of the International Bar Association
meeting in Prague on International Construction contracting and
dispute resolution provisions.

September 28, 2005: Jim Archibald, John Hargrove, Arlan
Lewis, Jeff Peters and Sabra Wiremen will present a one day
seminar on “The Fundamentals of Construction Contracts:
Understanding the Issues.” Highlights of the seminar included
basic contract principles, essential contract terms, model contract
forms and clauses for different project delivery systems and
dispute resolution.

September 29-30, 2005: Arlan Lewis will attend the ABA
Forum on the Construction Industry's 2005 Annual Fall Meeting
in Toronto, Canada.

September 2005: J.R. Steele authored an article which will be
published in the next Alabama Construction News titled
“Florida’s 2005 Legislative Session Brings Changes to the
State’s Construction Laws.” The article highlights important
legislative changes impacting the construction industry in the
state of Florida.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR
PRACTICING MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE
TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES,
YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 7 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procure-
ment fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is
part of their attempt to inform their readers about significant current events, recent developments in the law and their
implications. Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other,
relationship, duty or obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes
only, and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you
may have. For further information about these contents, please contact your lawyer or any of the lawyers in our group
whose names, telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:

Rhonda Caviedes Andreen
James F. Archibald, III
David H. Bashford (c)

Axel Bolvig, 111
John D. Bond, III (c)
Christyne K. Brennan (d.c.)
Joel E. Brown
Stanley D. Bynum

Roy D. Campbell, III (j)
Donna M. Crowe (d.c.)
Danicelle Daigle Ireland (j)
Chris Danley (d.c.)
Julie S. Elmer
Eric A. Frechtel (d.c.)
A. H. Gaede, Jr.

A Category 5 Challenge for the
Construction Industry

The impact of recent hurricanes on the construction
industry extends far beyond the areas that were actually hit
by the storms. Construction costs have increased, due to
increased fuel costs, construction material costs, and labor
costs. A substantial amount of the country’s supply of
rubber and cement previously arrived from overseas
suppliers through the damaged Port of New Orleans,
resulting in cost increases and shortages in these important
materials. Many small construction firms locked into fixed
price contracts have experienced major financial problems
when labor, material, and operating costs vastly exceeded
the assumptions underlying their contract prices.
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In some cases, force majeure contract clauses offer
some protection. Force majeure clauses excuse a con-
tractor’s performance when external unforeseen factors,
such as weather, acts of God, war or political unrest render
the contractor’s performance impossible, or at least sub-
stantially different from what was expected when the
contract was signed. Not all contracts have force majeure
clauses, however, forcing some contractors to seek refuge
behind the legal doctrines of impossibility of performance,
frustration of purpose, or commercial impracticability.
Like force majeure, these doctrines provide that, in rare
cases, a contractor’s performance may be excused where
factors beyond the contractor’s control make performance
impossible or impractical.

It is important to recognize, however, that force
majeure and commercial impossibility are far from iron-
clad excuses to performance or bases for equitable
adjustment. For example, in the famous 1966 case of
Transatlantic Financial Corp. v. Untied States, a court
refused to find that a shipping contractor was entitled to
recover increased costs it incurred when its chosen
shipping route, through the Suez Canal, was blocked by
political unrest in the Middle East. Even though the
shipping contractor showed that it incurred substantial
costs above its contract price when it had to travel around
the Cape of Good Hope, the court concluded that the
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L many contractors and subcontractors have suffered hurri-
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theories. Nonetheless, the market volatility, shortages, and
other impacts of the hurricanes continue. For that reason,
contractors, subcontractors, and developers should consider
inserting hurricane-specific force majeure clauses in their
contracts. Such a clause should say something like this:

The parties acknowledge that Hurricane Kat-
rina may increase the cost of obtaining materials,
equipment, insurance or energy for the Project.
Contractor has attempted to include reasonable
assumptions in its Price for the consequences of
Hurricane Katrina, but it may not be possible to
predict all of the consequences of Hurricane Kat-
rina on the Contractor’s Price at this time. Where
the price of any category of material, equipment,
insurance, or energy increases during the term of
the contract due to unforeseen effects of Hurricane
Katrina, the Contract Sum shall be increased by
change order. Such price increases shall be
documented by vendor quotes, invoices, catalogs,
receipts or other documents of commercial use.

This clause recognizes the fact that, even though the
hurricane has passed, the impacts of the hurricane are
ongoing and, in many cases, still unknown. Particularly
along the Gulf Coast, where many businesses have closed,
the infrastructure remains in disarray, and labor, supplies,
and materials are unavailable, a contractor, subcontractor,
or developer probably cannot propose a fixed price without
such a clause, unless the proposed price includes a
significant amount of contingency to cover the risks and
uncertainties of post-hurricane impacts. While it may be
tempting for an owner to resist such a clause and force the
contractor to propose a fixed price and assume the risk of
post-hurricane impacts, that approach may be short-
sighted. The owner may pay too much, based on a
proposal overloaded with contingency, or, worse still, may
enter a contract destined for performance problems and
litigation. By working together, owners, contractors, sub-
contractors, and suppliers can overcome the challenges of
the recent hurricane disasters and help rebuild the damaged
regions under fair, reasonable contracts that recognize, and
account for, the realities of post-hurricane construction.

Electronic Discovery Failures
Can Lose Your Case

Completing an object lesson that began with a judge’s
sanctions for discovery misconduct, a Florida jury recently
returned a $1.45 billion verdict against investment house
Morgan Stanley. The plaintiffs alleged that Morgan
Stanley was complicit with accounting fraud by Sunbeam
Corp. that resulted in its bankruptcy. A key discovery
sanction ruling by the trial court judge — reversing the

burden of proof and creating a presumption of fraud — was
pivotal in the outcome of the case.

As sometimes occurs in commercial litigation, the
plaintiffs requested e-mails and electronic data. The judge
ordered Morgan Stanley to produce data from its oldest
backup tapes and to sign a certification that all relevant
documents had been produced. With the knowledge that
more than 1,400 magnetic backup tapes had not been
searched, a Morgan Stanley employee signed the
certification.  Additional searching by Morgan Stanley
revealed even more data that it had not produced, yet
Morgan Stanley did not notify the plaintiff or withdraw its
certification for eight months.

The trial judge found Morgan Stanley’s conduct delib-
erate, knowing, and undertaken in bad faith. She imposed
five different sanctions, the most significant of which was
the shift of the burden of proof to Morgan Stanley to prove
it did not commit fraud. The other sanctions permitted the
jury to draw an adverse inference of guilt from the conduct,
to read a “statement of conclusive facts” regarding the
conduct to the jury at a time during the trial chosen by the
plaintiffs, to permit argument that Morgan Stanley’s
actions constituted malice or evil intent for punitive
damages, and to impose costs.

In her sanctions order, the judge found “electronic data
are the modern-day equivalent of the paper trail.” This is a
lesson to all litigants. As soon as litigation is initiated,
threatened, or anticipated, your company needs to have a
plan in place to let all personnel know (1) not to destroy
data, and (2) to identify the data and bring it to the atten-
tion of the person designated by the Company. Clients are
well-advised to consider use of an electronic discovery
vendor (the failure to hire a vendor was a significant factor
in the judge’s sanctions opinion), in conjunction with
counsel, early in the life cycle of a matter to avoid
outcome-controlling events like those described above.

Bid Strategy Fails

In complying with the public interest objective of
providing the lowest responsive, responsible bid, bidders
on public works must read the specifications carefully.
One issue that often arises is whether each “type” of site
management position must be filled by a separate
individual. M.A. Mortenson Company read the Corps of
Engineers’ specification regarding the Contractor Quality
Control (CQC) staff to allow Mortenson to use the
subcontractors’ mechanical and electrical engineers to fill
the role of a “mechanical engineer” and “electrical
engineer” under the Mortenson “CQC System Manager.”
During performance, the COE required Mortenson to hire
the two staff persons, on its payroll, and Mortenson did so,
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by hiring the two engineers that the subcontractors had
hired and receiving a credit from the subcontractors.
Mortenson filed for a change order, alleging duplication of
effort (because the subcontractors alleged each had to fill
the CQC function separately now) and because Morten-
son’s costs were greater than the credit it had received.

The Contracting Officer reviewed the claim, agreed he
had misread the requirements that the CQC staff be on
Mortenson’s payroll, but denied quantum, because the
CQC requirement had never changed. The ASBCA (05-2
BCA para. 33,014 (6/27/05) affirmed the Contracting
Officer’s decision on quantum. Moreover, it stated that the
Contracting Officer was wrong in concluding he had
caused a change to the Contract, in that “whether there has
been a change to the contract requirements is a question of
law,” and the Contracting Officer’s decision was
“inconsequential” as a result. The ASBCA concluded it
was not a change, because the CQC staff is to “act as the
government’s advocate” vis-a-vis the subcontractors’ work.

Sharpen your pencils for the next bid strategy!

Florida Restricts Eichleay Formula By
Adopting Federal Rule Regarding Home
Office Overhead Costs

In Broward County v. Brooks Builders, a Florida inter-
mediate appellate court recently found a contractor was not
entitled to Eichleay damages for unabsorbed home office
overhead costs. In doing so, the court adopted the more
restrictive federal rule recently decided in P.J. Dick, Inc. v.
Principi.

In the case, Broward County hired the contractor to
build a fire station adjacent to a runway at the Fort
Lauderdale airport.  Due to changes and security
complications, the project ran over in time and budget. As
a result, the contractor sued the county for damages. In
addition to damages for delays and unpaid or underpaid
work, the contractor sued for home office overhead costs,
calculated with the Eichleay formula.

The FEichleay approach to calculating home office
overhead is described as follows: “Home office overhead
costs are those costs that are expended for the benefit of the
whole business, which by their nature cannot be attributed
or charged to any particular contract. They are fixed costs
that are allocated on a pro-rata basis among various
contracts.  When the government delays or disrupts
contract performance, the contractor’s stream of income
decreases while the fixed costs allocated to that contract
continue. The Fichleay formula ‘seeks to equitably
determine allocation of unabsorbed overhead to allow fair
compensation of a contractor for government delay....””

In order to recover home office overhead damages with
Eichleay calculation method, a contractor must, according
to some courts, prove three elements: 1) a government-
imposed delay; 2) the government required the contractor
to “stand by” during the delay; and 3) while “standing by,”
the contractor was unable to take on additional work.
Recently, the Federal Court of Appeals ruled that the
suspension required to fulfill the “standby” requirement is
as follows: The contractor must show effective suspension
of much, if not all, of the work on the contract. The Florida
District Court of Appeal adopted this clarification that
restricts the Eichleay formula.

The contractor in the case lost on its Eichleay approach
based on the facts. The principal of the contractor testified:
“We kept working the best we could.” In addition, the
contractor’s monthly invoices, submitted as a trial exhibit,
suggested that work continued. Indeed, the amounts
requested by the contractor remained constant and rarely
varied. Based on the facts, the court found that the con-
tractor was not suspended and that the FEichleay calculated
damages should be subtracted from the final judgment.

If this case is followed in Florida, the lesson learned:
in order to recover damages for unabsorbed home office
overhead costs in Florida, a contractor must demonstrate
effective suspension of all of the work, or at most,
continued performance of only minimal parts of the
contract. Of course, you should consult your lawyer to
discuss other methods to capture this very real aspect of
delay damages.

ABC’s of Attorneys’ Fees

Clients always ask about attorneys’ fees — how much
will they be, how are they calculated, and, most import-
antly, does the loser have to pay the winner’s fees? Absent
a contractual agreement or the application of a special stat-
ute, the answer normally is no in the United States. This is
especially the case when the attorneys’ fees arise from the
primary dispute between the parties to the litigation.

There is an exception to this rule in some jurisdictions,
however, especially when the attorneys’ fees arise as a
result of a dispute with a third party over an issue not
central to the primary litigation. The legal theory is called
“equitable indemnity” or often “the ABC rule.”

A Washington intermediate appellate court recently
had the opportunity to consider the ABC rule in Blueberry
Place Homeowners Association v. Northward Construction
Co. v. McDonald-Miller Residential, Inc. The Blueberry
Place Court stated the rule as follows:

1. A commits a wrongful act toward B;
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2. A’s wrongful act causes B to become involved
in litigation with C; and

3. C was not connected with the initial
transaction or event which gave rise to the
wrongful act by A against B.

A simple example of the application of the ABC rule
would be as follows: Contractor A contracts with Owner B
to build out its tenant space. During the course of
construction, Contractor A causes flooding and damage to
tenant C’s space below Owner B’s space. C sues B for the
damage. B would in turn sue Contractor A for the damage
to the other tenant’s space along with its attorneys’ fees
incurred.  This would be allowable under equitable
indemnity or the ABC rule.

All three elements of the ABC rule must be met for it
to apply, however, and all three were not met in Blueberry
Place. In that case, the owner sued the contractor for
defective heating work which damaged the property along
with several other claims. The contractor in turn sued the
heating subcontractor and sought attorneys’ fees for the
defense of the case with the owner. Because other claims
had been brought by the owner against the contractor not
involving the heating sub, the appellate court disallowed
the claim for attorneys’ fees. Additionally, the Blueberry
Place Court rejected the contractor’s attempt to recover
apportioned fees against the subcontractor (those only
related to the damage caused by the heating work and not
related to the other claims). The court said that all three of
the elements of ABC rule must apply before any attorneys’
fees could be sought.

In complex litigation involving multiple parties, always
explore whether there are any routes to recover your attor-
neys’ fees, particularly a “standard” indemnity clause in
the applicable contract. In the right jurisdiction, the ABC
rule might apply if all of the elements are met and if a non
conventional contractual indemnity clause do not apply.

Statutory Trumps Contractual: Court

Rules to Apply Statutory, Rather than

Contractual, Interest Rates to Court-
Ordered Return of Liquidated Damages

An intermediate Ohio appellate court recently held that
deductions from payments to the contractor, taken as
liquidated damages for construction delays, did not con-
stitute “late payments” within the meaning of the contract
provision establishing an interest rate on late payments. As
a result, the statutory interest rate, rather than the specified
contractual  rate, applied to the court-ordered
reimbursement of unwarranted liquidated damages.

In Dugan & Meyers Construction Company, Inc. v.
State of Ohio Department of Administrative Services, the
Ohio Department of Administrative Services and Ohio
State University (“OSU”) engaged Dugan & Meyers (“D &
M?”) as lead contractor for the general-trades portion of the
construction of three buildings on the OSU campus. Al-
though the construction work progressed on schedule
throughout the first year, significant work delays began
shortly thereafter. Because it felt D & M failed to imple-
ment an acceptable plan to correct the delay problem, OSU
assigned the construction manager to take over lead con-
tractor responsibilities. After contract completion, OSU
deducted the replacement costs from D & M’s contract
price, as well as liquidated damages for D & M’s part in
the project delay. In response, D & M brought action
against OSU for breach of contract. The trial court award-
ed D & M the full balance of the contract price plus pre-
judgment interest at the statutory rate of ten percent per
annum.

On appeal, OSU argued that the trial court erred in
ordering them to pay prejudgment interest at the statutory
rate of ten percent per annum when the general contract
specified a particular method of interest calculation. The
appeals court held that deductions from payments to the
contractor, taken as liquidated damages, that were later
determined to be unwarranted, are not subject to the con-
tract’s late payment interest provision, and therefore the
statutory interest appropriately applied. The court opined
that payment of a judgment awarding return of wrongfully
assessed liquidated damages, “strains the definition of ‘late
payment’.” As a result, contractual provisions establishing
interest rates on late payments do not apply to judgments
awarding the return of wrongfully assessed liquidated
damages.

The finding in Dugan & Meyers suggests a factor to
evaluate with your lawyer in deducting liquidated damages
from a contract price, as it could end up costing more if
forced to reimburse the amount deducted plus statutory
interest rates, as distinguishes from contractual rates
(which are sometimes as low as zero). Obviously, the rul-
ing does not render contractual provisions completely in-
applicable. The court specifically notes, “[t]he cardinal
purpose for judicial examination of any written instrument
is to ascertain and give effect to the intent of the parties.”
And “‘[t]he intent of the parties to a contract is presumed
to reside in the language they chose to employ in the agree-
ment.”” A more comprehensive contractual provision, spe-
cifically pertaining to deductions from payments taken as
liquidated damages, may prevent the application of higher
statutory interest rates.
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Jury Decides that Subcontractor
Had No Duty to Field Verify Site Conditions

In Gillingham Construction, Inc. v. Newby-Wiggins
Construction, Inc., the Supreme Court of Idaho recently
held that a jury reasonably concluded that an excavation
subcontractor had no duty to take field measurements or
verify field conditions.

Gillingham was the excavation subcontractor to
Newby-Wiggins on the construction of a state headquarters
building in Boise, Idaho. When site excavation was 85%
complete, Gillingham discovered that the existing site
elevations were much higher than shown on the Drawings
and Specifications. Gillingham reported the condition to
Newby-Wiggins, and the work was stopped until the
problem was resolved. As a result, Gillingham submitted a
claim to Newby-Wiggins for delays and additional
excavation costs.

The prime contract included AIA Document A201-
1987, General Conditions of the Contract for Construction.
Article 3.2 of the General Conditions required the prime
contractor to “take field measurements and verify field
conditions and ... carefully compare such field measure-
ments and conditions and other information known to the
Contractor with the Contract Documents before commen-
cing activities.” The subcontract expressly excluded
survey work, but it also contained a flow-down provision
stating, “Subcontractor agrees in respect to the Work to be
bound to Contractor by all the obligations set forth in the
Prime Contract that the Contractor has assumed.” Neither
Newby-Wiggins nor Gillingham verified existing eleva-
tions prior to commencement of work.

After Newby-Wiggins denied the claim, Gillingham
filed suit. Newby-Wiggins contended that Gillingham was
responsible for verifying the elevation of the site before
commencing work, and had it done so, the delays and
additional excavation could have been avoided by a minor
redesign. Gillingham contended that Newby-Wiggins was
responsible for verifying the elevation of the site, and had
it done so, the problem would have been addressed before
Gillingham commenced work.

It was undisputed that Gillingham’s subcontract
excluded survey work. The trial court held that the terms
“take field measurements” and “verify field conditions” of
the AIA General Conditions were ambiguous and allowed
the jury to hear evidence as to their meaning. The
Architect testified that field verification required some
form of survey work. A witness for the state testified that a
survey of the entire site would not be required to verify
field conditions. The matter was submitted to the jury and
the jury reached a verdict in favor of Gillingham.

On appeal, the Idaho Supreme Court upheld the jury’s
findings. The flow-down provision of the subcontract
incorporated only those duties under the Prime Contract
that were related to Gillingham’s scope of work. The jury
could reasonably conclude from the evidence that the
prime contract field verification requirement did not flow
down to Gillingham because field verification required
some form of survey work. The jury could reasonably
conclude Gillingham was not required to conduct field
measurements and that this duty fell solely on Newby-
Wiggins.

The lesson here is that words crafted for a particular
contract ordinarily govern over boilerplate language.
General flow-down language such as that used in the
Gillingham subcontract can be given broad effect, but there
are some prime contract obligations that should be tailored
to a separate, specific flow-down clause. An experienced
lawyer familiar with construction contracts and
subcontracts should review contract documents at the
outset of most major construction projects.

Is Damage to Your Subcontractor’s
(or Supplier’s) Work Covered Under a
Commercial Liability Policy?

In Limbach Company LLC v. Zurich American
Insurance Company, the federal appeals court supervising
federal courts in Maryland, North Carolina, South
Carolina, Virginia, and West Virginia recently held that a
modified work exclusion did not limit recovery of damages
to subcontractors’ work when damages occurred after the
insured had completed its work and the work had been
placed into use. The policy at issue contained an exclusion
for: “‘Property damage’ to ‘your work’ arising out of it or
any part of it and included in the ‘products-completed
operations hazard’.” The exclusion did not apply “if the
damaged work or the work out of which the damage
[arose] was performed on [the insured’s] behalf by a
subcontractor.”

During performance of its work, the insured, Limbach
Company LLC, removed a shipping bar from a steamline
pipe, which weakened the pipe and caused a leak after the
Owner put the pipe to its intended use. The leak damaged:
(1) the excavation and backfill performed by Limbach’s
subcontractor, (2) the steamline pipe supplied to Limbach,
and (3) landscaping performed by others who were not
subcontractors to Limbach. Limbach also had to remove
concrete, which was not installed by Limbach or its sub-
contractors, in order to excavate and replace the damaged
backfill and replace the damaged pipe. Limbach sought
coverage from its commercial liability carrier, Zurich
American Insurance Company, for these damages. The
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trial court dismissed all elements of Limbach’s claim,
whether or not the damaged work was that of Limbach’s
subcontractors or third parties, on the basis that the
damages sought by Limbach were not within the scope of
coverage under the policy based on the “damage to your
work” exclusion.

The appeals court reversed the trial court and held that
the “your work” exclusion did not preclude coverage for
Limbach’s damages either because: (1) the damaged work
fell within the “your work™ exclusion’s exception for work
performed by a subcontractor, or (2) the damaged work
was performed by third parties and therefore, the “your
work” exclusion did not apply. Most significantly, the
appeals court held that the supplier of the steamline pipe
was a subcontractor for purposes of the “your work”
exclusion. The court reviewed the supplier’s role on the
project and determined that it was distinguishable from that
of an “ordinary” supplier. Since the steamline pipe
supplier “custom manufactured the steam pipe in
accordance with the shop drawings and project specifi-
cations, and . . . provided on-site installation instructions,”
the Court held that the steamline pipe was manufactured by
a “subcontractor” for purposes of the “your work” exclu-
sion. Therefore, Limbach’s damages were covered under
the commercial liability policy.

Whenever damage occurs to an insured’s work on a
project after it is completed or is put to use, the damage
will likely be covered by a general contractor’s insurance if
it involves or arises from a subcontractor’s or even a
supplier’s work. This exception to the “your work”
exclusion provides significant coverage not otherwise
available if the damage occurs during construction.

Bradley Arant Lawyer Activities:

August 15 — November 21, 2005: Wally Sears is
teaching a course on Construction Law at the University of
Alabama School of Law, Tuscaloosa, Alabama.

August 22 — November 21, 2005: Nick Gaede is teaching
a course on Negotiations at the Cumberland School of
Law, Birmingham, Alabama.

September 28, 2005: Jim Archibald, John Hargrove,
Jonathan Head, Arlan Lewis, Jeff Peters, and Sabra
Wiremen presented a one-day seminar on “The
Fundamentals of Construction Contracts: Understanding

the Issues.” Highlights of the seminar included basic
contract principles, essential contract terms, model contract
forms and clauses for different project delivery systems,
and dispute resolution.

September 29-30, 2005: Arlan Lewis attended the ABA
Forum for the Construction Industry’s 2005 Annual Fall
Meeting in Toronto, Canada.

September 25-30, 2005: Nick Gaede attended the Inter-
national Bar Association meeting in Prague and
participated in a panel program on international
construction contracting and dispute resolution provisions.

September 30-October 1, 2005: David Bashford
attended the North Carolina/South Carolina Construction
Law Sections’ Biennial Meeting in Ashville, North
Carolina.

November 4, 2005: Doug Patin participated as a panelist
in a session on Ethical Issues Arising in the Construction
Industry at the 26™ Annual Seminar on Construction and
Public Contract Law in Charlottesville, Virginia.

November 4, 2005: David Pugh spoke on “How to
Ensure You Are Getting Paid” at the Associated Builders
and Contractors meeting in Birmingham, Alabama.

November 7-10, 2005: Arlan Lewis will be attending the
Construction Users Roundtable’s 2005 National Confer-
ence of Construction Owners in Naples, Florida.

November 7-10, 2005: Doug Patin will speak at a session
on “Contractor Default Claims” at the IRMI Construction
Risk Conference in Las Vegas, Nevada.

December 8-9, 2005: Wally Sears will be chairing a
session on “Construction Management: Can Anyone
Really Manage Construction?” at The “Contractor and
Construction Manager Issues” Superconference in San
Francisco.

December 15, 2005: David Pugh will be speaking at a
seminar on “Building Codes” in Mobile, Alabama.

January 25, 2006: David Pugh and Mabry Rogers will
speak at a seminar on “Building Codes in Alabama” in
Birmingham, Alabama.

January 26, 2006: Arlan Lewis will be attending the
ABA Mid-Winter Forum in New York City.

NOTE: WE DO

NOT VIEW THIS NEWSLETTER AS WRITTEN
PRACTICING MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO
KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU
MAY CONTACT ANY ATTORNEY LISTED ON PAGE 7 OF THIS NEWSLETTER.

FOR ATTORNEYS BUT RATHER FOR
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:
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Are Government Officials Still Presumed To
Act In Good Faith?

In Tecom, Inc. v. U.S.,, Tecom, which had a contract
administered by the Air Force to service and maintain
vehicles at an Air Force Base complex, sought to recover
additional compensation on behalf of its subcontractor.
Tecom claimed that the Air Force breached certain implied
duties that accompany contractual agreements.

Tecom argued that the Air Force breached the implied
duties (a) of cooperation, (b) not to hinder or interfere with
performance, and (c) of good faith and fair dealing. The
Court first resolved to identify the appropriate standard of
proof, including whether Tecom was required to prove by
“clear and convincing evidence” that the Air Force had acted
in bad faith. Mindful of the government’s argument that its
officials are legally presumed to act in good faith, the Court
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devoted more than a third of its 37-page decision to a detailed
review of the “presumptions of regularity and good faith
conduct,” from their genesis in English law through numerous
precedential decisions by United States courts dating from
1816 through the present day. The Court’s examination
included a review of the familiar standard in government
contract law that “well-nigh irrefragable proof” is necessary
to overcome the presumption that government officials act in
good faith. After commenting that the jurisprudence in this
area “has persisted in its elusiveness[,]” the Court,
“following” the Federal Circuit’s decision in Am-Pro
Protective Agency, Inc. v. U.S. announced that the following
guidelines governed its consideration of Tecom’s claims:

(1) “[W1hen a government official is accused of fraud or
quasi-criminal wrongdoing in the exercise of his official
duties, there is a strong presumption of good faith conduct
that must be rebutted by clear and convincing evidence.”

(2) “When a government official acts under a duty to
employ discretion, granted formally by law, regulation, or
contract, and a lack of good faith is alleged that does not sink
to the level of fraud or quasi-criminal wrongdoing, clear and
convincing evidence is not needed to rebut the presumption.
Instead, this may be inferred from a lack of substantial
evidence [supporting the official’s action], gross error, or the
like.”

(3) “[W]hen the government actions that are alleged are
not formal, discretionary decisions, but instead the actions
that might be taken by any party to a contract, the
presumption of good faith has no application.”

Turning to Tecom’s claims, the Court noted that proof of
fraud, quasi-criminal wrongdoing, “or even bad intent”
historically is not required to establish breach of duty of good
faith and fair dealing. The court stated that “[a]lthough this
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duty is stated in terms of ‘good faith,” proof of bad intent does
not appear to be required in order for a breach to be found.”
Accordingly, the presumption of good faith did not apply to
Tecom’s claims, and Tecom was required to prove breach
only by the traditional “preponderance of the evidence”
standard, not the higher standard of “clear and convincing
evidence.” Ultimately, the Court denied Tecom’s motion and
the government’s cross-motion for summary judgment,
finding a genuine factual dispute as to whether the
government had breached its implied duties.

The Tecom decision, issued by the Court of Federal
Claims, is not binding on any federal or state court, or even
the Court of Federal Claims itself. It will be interesting to see
whether trial courts in the future agree that the good faith
presumption afforded government officials does not apply in
ordinary breach cases. Further, it remains to be seen whether
the U.S. Supreme Court or, more likely, the Federal Circuit —
whose decisions are binding on the Court of Federal Claims —
reacts to the Tecom Court’s interpretation of Am-Pro, where
the federal circuit affirmed the dismissal of the contractor’s
claims when the contractor failed to prove by “clear and
convincing evidence” that the contracting officer breached his
duty. Thus, unlike Am-Pro, Tecom held that the presumption
of good faith is inapplicable to alleged breaches of the
government’s implied duty of good faith and fair dealing.
With this possible split of authority, we will continue to
closely watch any new developments!

More Condo Work on the Coast: “Condo
Conversions”

For those of you who have done condominium work on
the Gulf Coast, you already know it has been booming. There
is plenty of repair and renovation work to be done to address
the effects of back-to-back highly destructive hurricane
seasons. In addition, there is much new construction. Adding
to the mix of “traditional” condominium work, however, is a
dramatic increase in condominium conversion projects.

In a condominium conversion, an existing complex is
converted from its past use into the condominium form of
ownership. Quite often, these conversions involve buildings
in which space was previously available for rent such as an
existing apartment building. Some news reports indicate that
literally thousands of former apartment rental units were
converted to condominiums in Florida last year. To protect
the rights of those affected — primarily the existing residential
tenants — the State of Florida has passed legislation known as
the “Roth Act” which sets forth guidelines for performing a
condo conversion.

If an owner/developer intends to perform a condo
conversion in Florida, one of the first things which must be
done pursuant to the Roth Act, is to provide notice of the
intended conversion to all existing tenants. The Notice must
first be drafted and submitted for approval to the Division of

Florida Land Sales, Condominiums, and Mobile Homes. Ata
minimum, the notice must declare the intended conversion,
identify the developer and inform the tenant of his rights to
extend the lease or purchase a unit.

Under the Roth Act, tenants who have lived in the
apartment unit to be converted continuously for at least the
180 days prior to the notice, have a right of first refusal to
purchase the converted unit. Such a tenant must receive a
written offer to purchase within 90 days after the notice of the
intended conversion, which offer shall remain open for 45
days after receipt. Even afterwards, should the developer
change the terms of purchase at any time, the offer must be
made again to the former tenant under the revised terms. The
renewed offer must remain open for another 10 days.

Primarily because condo conversions do not involve new
construction, the requirements of the Roth Act place a high
burden on developers to investigate and disclose the
conditions of the existing building to any potential purchaser.
For example, the date and type of the original construction,
the prior uses of the building and whether any termite damage
and/or infestation have been detected must be disclosed. In
addition, various components and/or systems of the building
must be described and detailed including the age, estimated
remaining useful life, estimated current replacement cost and
structural soundness. The disclosures must be certified by an
architect or engineer. Furthermore, the developer must
establish certain reserve accounts for deferred maintenance
items or, alternatively, give warranties or post a surety bond
with respect to the continued viability of certain systems.

The dramatic increase in popularity of the condo
conversion project should continue to add to the backlog of
potential work for contractors on the Florida coast. However,
owners, developers, designers and contractors who are
involved in the process should be aware of the Roth Act and
make sure they have fully complied with its provisions before
proceeding with a condo conversion.

For A Forum Selection Clause to be Effective,
Careful Consideration Must Be Given to its
Wording

In American Soda, LLP v. U.S. Wastewater Group, the
Tenth Circuit Court of Appeals (the federal court supervising
trial courts in Colorado, Kansas, New Mexico, Oklahoma,
Utah, and Wyoming) recently held that the forum selection
clause in a contract was binding on the parties to the contract,
and that the courts of the state specified in the clause were the
exclusive forum for the adjudication of disputes arising out of
the contract. The holding was based on the specific wording
of the forum selection clause at issue, and the decision
warrants careful analysis because the difference of just a few
words might have resulted in a contrary outcome.
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The case involved a breach of contract action. In the | the federal court system, if the opposing party prefers to be

contract between the parties, there was a forum selection
clause that read:

Both Contractor and Company hereby submit to the
Jurisdiction of the Courts of the State of Colorado
and agree that the Courts of the State of
Colorado/Arbitrator shall be the exclusive forum for
the resolution of any disputes related to or arising
out of this Term Agreement.

The plaintiff filed suit in state court. The defendant
thereafter removed the action to a federal court. The federal
court on a motion by the plaintiff, sent the case back to state
court, holding that the language present in the forum selection
clause “unequivocally and exclusively designated any court of
the State of Colorado for the resolution of disputes arising out
of the contract,” and did not allow for the case to be
adjudicated in federal court.

On appeal, the defendant argued that the federal court’s
order remanding the case to state court was erroneous. The
defendant based its argument on two points: (1) that the
language of the forum clause specifying “Courts of the State
of Colorado” could include the federal court sitting in
Colorado; and (2) that the forum selection clause was
permissive rather than mandatory. The federal court of
appeals rejected both of the defendant’s arguments.

In regards to the first argument, the appellate court agreed
with the federal court’s holding that “the federal court located
in Colorado is not a court of the State of Colorado but rather a
court of the United States of America.” In so holding, the
court also relied on a Fifth Circuit Court of Appeals (the
federal court supervising courts in Texas, Mississippi, and
Louisiana) decision interpreting a similar provision. The
provision at issue in that case referred to the “Courts of
Texas,” whereby the Fifth District court interpreted that
phrase as referring exclusively to Texas state courts.

On the defendant’s second argument, that the forum
selection clause was permissive rather than mandatory, the
court noted that there were only two situations in which it
would interpret a forum selection clause to be mandatory: (1)
“when venue is specified and the designation is accompanied
by mandatory or obligatory language; and (2) when a
jurisdiction is specified and the clause contains language
indicating the parties’ intent to make venue exclusive, which
applied to the clause agreed upon by the parties in this case.

There are two important lessons to be taken from this
decision. First, when evaluating a forum selection clause in a
contract, examine whether the language speaks of submitting
to the jurisdiction of the courts “of” a state or “in” a state. If
the clause refers to the parties’ submitting to the jurisdiction
to the courts “of” a certain state, it will likely be interpreted as
referring specifically to state level courts. Consequently, a
party would likely be unable to have the action adjudicated in

heard in the state court. Secondly, a forum selection clause
will likely be construed as mandatory if (1) a specific venue is
specified (such as a particular county or tribunal) and the
specification is accompanied by mandatory or obligatory
language; or (2) only a jurisdiction is specified (example- “the
courts of the state of Colorado”) and there is some additional
language indicating the parties’ intent to make venue
exclusive.

The drafting of a forum selection clause must be done
with caution and attention to detail. Careful selection of the
language used can result in an opposing party being bound to
the drafter’s chosen forum. Alternatively, ambiguous or
indefinite language can render the clause ineffective for its
desired purpose.

Subcontractor Attempts to ‘Get Around’ a
Pay-if-Paid Clause—Gets Slapped With
Punitive Damages

In Environmental FEnergy Partners, Inc. v. Siemens
Building Technologies, Inc., EEP served as general contractor
on an energy management project for a hospital (“the
hospital”). EEP subcontracted with Siemens for Siemens to
perform the last phase of the work on the project. The
subcontract between EEP and Siemens contained a provision
stating: “No payment due [Siemens] unless [EEP] receives
payment [from the hospital].”

Siemens fell behind on the project, and the Missouri
court noted that it was the only subcontractor that failed to
complete its part of the project on time. The court also noted
that, “[t]hroughout the project, Siemens failed to provide the
documentation required, including backup detail that would
support invoices submitted.” As a result of this and other
deficiencies in Siemens’s performance, the hospital elected to
withhold the final payment to EEP until Siemens completed
its work.

Siemens filed suit against the hospital and EEP. Before
trial, EEP learned that the hospital and Siemens had entered
into a settlement agreement, whereby the hospital agreed to
pay Siemens the sum of $148,475, which was the amount the
hospital had been withholding from EEP under its contract
with EEP. The settlement agreement also contained a
provision whereby Siemens and the hospital agreed to keep
the terms and conditions of the agreement confidential.

The trial court rendered judgment in favor of EEP and
against Siemens, and the trial court also awarded EEP
punitive damages. The Missouri Court of Appeals upheld the
trial court’s award of punitive damages. The court noted that
Siemens failed to complete its work on schedule, ceased
communicating with EEP during the course of the project, and
failed to provide necessary information to EEP. The court
also noted that Siemens negotiated an agreement with the
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hospital that resulted in Siemens receiving funds that, by
contract, were owed EEP, and that Siemens kept this
agreement confidential. Ultimately the Missouri Court of
Appeals held that “Siemens’ conduct imposed unwarranted
obligations and harm upon EEP that went beyond concrete
damages compensatory awards could address.  Punitive
damages were appropriate in these circumstances to deter
such conduct in future business affairs and for purposes of
retribution.”

It is impossible to know whether another jurisdiction
would uphold an award of punitive damages under the same
or similar facts. However, the case serves as a warning that
subcontractors should not attempt to get around “pay-if-paid”
or “pay-when-paid” clauses by secretly seeking payment
directly from an owner, because courts may not look
favorably on this type of conduct.

“But You Knew What Was Going On!”

In the recent case of D.W.H. Painting Company, Inc. v.
D.W. Ward Construction Company, the Court of Appeals of
North Carolina reaffirmed the potentially harsh rule that
general knowledge expressed at weekly progress meetings
concerning the existence of ongoing injury — whether losses,
extra costs or delay — may not be sufficient notice to preserve
a contractor’s right to bring a later claim for recovery. The
opinion, however, left open the possibility of significant
exceptions that might save an injured contractor’s claim.

D.W. Ward, a prime contractor on a multi-prime public
project in North Carolina, sought recovery from other prime
contractors for damages to the work of D.W. Ward’s painting
subcontractor, allegedly caused by those other prime con-
tractors pursuant to North Carolina law, allowing for prime
contractors on a public construction project to be held directly
liable for damages incurred by the other prime contractors
despite lack of contractual privity.

According to the evidence at trial, the damage at issue
was discovered by D.W. Ward’s subcontractor in March
2001. Between April and June 2001, the damage was
repaired, and the subcontractor invoiced D.W. Ward for the
additional work. In August 2001, at D.W. Ward’s request and
insistence, the State’s project designer sent letters to the other
prime contractors informing them of the damage and
requesting contribution for payment of the subcontractor’s
invoices for the repair work. The trial court found that D.W.
Ward failed to provide “timely and effective notice” of the
damage at issue pursuant to the interpretation of certain
standard-form language in all prime contractors’ contracts
with the State: The right to seek damages is conditioned upon
the provision of “timely and effective notice” adequate to
“enable the contractor allegedly responsible for [the] damage
an opportunity to inspect the damage and to reach a prompt
and equitable settlement or resolution with the prime
contractor whose work was damaged.”

In part, D.W. Ward contended that the other prime
contractors had received sufficient notice of their respon-
sibility for the damages at issue through discussions at several
weekly progress meetings. In addressing D.W. Ward’s
contention, the Court of Appeals restated the rule on State
construction projects in North Carolina that “notice provided
in weekly project meeting is sufficient only where an
aggrieved contractor gives ‘written or verbal notice of
potential claims [or] ... notice that it is suffering economic
harm.”” According to the Court of Appeals, non-specific
statements and discussions at weekly project meetings
regarding damages generally on the project are not sufficient
notice to preserve a prime contractor’s subsequent right to
seek recovery. Hence, had the contractor timely given non-
written, but specific, notice of its “suffering economic harm”
and intention to assert “potential claims” for economic
damages, the Court of Appeals might have deemed the notice
“sufficient” and allowed the action to proceed.

The advisable action for any contractor incurring loss,
extra costs or delay on a construction project is to comply
with contractual notice requirements. Although seeking to
avoid conflict, confrontation or criticism, especially early in a
project, by remaining ambiguous about the cause or existence
of injury is natural, subsequently pointing to equivocal and/or
vague statements made during meetings on the project may
not convince an adjudicator to grant relief from the harsh bar
of recovery for notice failure. However, if an injured
contractor gives specific and unequivocal notice, whether
orally or in writing, of its “suffering economic harm” and its
intention to assert “potential claims” for economic damages,
courts (including those in North Carolina) may allow the
contractor to bring a subsequent action asserting such claims,
despite technical non-compliance with contractual notice
requirements.

Contracting “Around” the FAA

Despite the convenience and (sometimes) cost-savings of
arbitration, many clients continue to be frustrated by the lack
of judicial review available of arbitral awards, particularly
those that give no rationale at all for their conclusions.
Federal courts have been loathe to grant any relief, commonly
declaring that they have neither the time nor the inclination to
revisit the merits of arbitrated cases. Against this backdrop, a
recent First Circuit U. S. Court of Appeals (the federal court
supervising trial courts in Maine, Massachusetts, New
Hampshire, Puerto Rico, and Rhode Island) case considered
whether and how parties may contract for a different standard
of judicial review of an arbitration award.

The ordinary standard of review for an arbitral award
under the Federal Arbitration Act (“FAA”) is limited to
circumstances of fraud, evidence of partiality or bias,
exceeding of an arbitrator’s powers, or manifest disregard of
the law. The last ground, while seeming to provide some
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hope for parties when there is a legal error, has largely proved
fruitless. Because arbitration is a creature of contract, parties
may try to contract for a different standard of review if they
choose, and the First Circuit agreed with this choice.
However, the party complaining about the arbitral award
claimed that a simple choice of law clause that made the
parties subject to Puerto Rican law was sufficient to displace
the FAA’s limited standard of review. The First Circuit
disagreed, noting the conflict between the federal policy of
favoring arbitrability and contracting parties’ ability to write
their own agreements, and held that “the mere inclusion of a
generic choice of law clause within the arbitration agreement
is not sufficient to require the application of state law
concerning the scope of review, since there is a strong federal
policy requiring limited review.” The court summarized its
holding as follows: “We hold that the judicial review pro-
visions of the FAA can be displaced only by explicit
contractual language evidencing the parties’ clear intent to
subject the arbitration award to a different standard of
review.”

Readers may be familiar with other “clear statement”
tests enunciated by the United States Supreme Court and other
courts, which do not settle disputes but simply spawn further
disputes about how “clear” the “clear statement” made has to
be. For that reason, this decision is likely to settle very little
on the underlying important question of whether arbitrators’
legal errors are reviewable. Arbitration in the construction
industry was originally adopted to obtain speedy, efficient
decisions from knowledgeable arbitrators. If that is the goal
for you and your company — and it is a goal increasingly
difficult to achieve in the current arbitration environment —
then broad judicial review may be seen as inimical to that
goal. If, on the other hand, you believe that judicial review
provides a “safe harbor” from a miscarriage of justice, and if
you believe that broad judicial review is an even safer harbor,
then you and your legal advisor should study the implications
of Puerto Rico Telephone Co., Inc. v. U.S. Phone Man. Co.
(the case under review) to craft language that would broaden
the narrow judicial review provided for under the FAA or
under most state statutes. Our advice is that parties drafting
their arbitration agreements give careful consideration to
whether they desire a reasoned award from an arbitrator and
whether it is sensible to contract for full review of legal
errors, perhaps maintaining a bar against the review of factual
disputes.

Owner Faces Double Payment Where
Construction Management Firm Failed to
Forward Payments to Subcontractors

Is it possible for an owner to be held liable to
subcontractors who performed work on its job when the
owner has already paid its construction manager (who kept
the money and filed for bankruptcy)? The Mississippi
Supreme Court addressed this issue in the recent case of

Aladdin Construction Co. v. John Hancock Life Insurance
Co., and held an owner could be held liable (twice) under
certain circumstances. The owner in the case, John Hancock
Life Insurance Company, entered into an agreement with
McMo, Inc. to provide project management services (e.g.,
solicit and analyze bids, negotiate agreements, route payments
to the subcontractors, generally oversee the construction
process) in the construction of a shopping mall. McMo
entered into contracts with the subcontractors, to which the
owner was not a named party, but failed to forward the
owner’s payments to the subcontractors. When McMo filed
for bankruptcy, the unpaid subcontractors looked to the owner
for payment.

The owner argued that McMo was acting as a general
contractor, not its agent, and, pursuant to Mississippi law, the
subcontractors’ failure to file a stop-payment notice barred
their recovery. The court defined “general contractor” as “the
party to the building contract who is charged with the total
construction and who enters into sub-contracts for such work
as electrical, plumbing and the like.” It also noted that courts
have defined “construction manager” as an owner’s agent
who hires in his principal’s name. The court stated that the
actions or agreements of the parties, and ultimately their
intent, are determinative. The evidence showed that it was
possible McMo acted as the owner’s agent despite the owner
not being a party to the contracts with the subcontractors and
the construction management contract not stating McMo was
acting as the owner’s agent. Such evidence included the fact
that 1) the owner controlled the manner of payment to the
plaintiffs, per the contract between owner and McMo; 2) the
owner’s complaint filed against McMo in Florida stated the
owner “entrusted” the payments to McMo, which were made
out to McMo, much like an escrow agreement; 3) the
payments to McMo for services performed were separated
from payments to the plaintiffs; and 4) McMo sought no
profit from the construction itself, unlike a general contractor
who seeks to make a profit from the actual construction.

Even if the subcontractors did not prove McMo was the
owner’s agent, however, the court stated the subcontractors
could recover for breach of contract if they proved they were
third-party beneficiaries to the contract. A non-party to a
contract (in this case, the subcontractors) may enforce a
contractual provision if the parties to the contract made such a
provision for the primary benefit of the non-party. The
evidence showed that provisions within McMo’s agreement
with the owner directly named the subcontractors and set forth
the owner’s obligation to pay the subcontractors through
McMo.

Therefore, if the subcontractors could prove at trial that
McMo acted as the owner’s agent or that they were third-
party beneficiaries to the construction management contract,
the owner’s payments to McMo did not satisfy its debt to the
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subcontractors, and the subcontractors could recover payment
directly from the owner.

Owners who enter into construction management
agreements should be mindful of the implications of this
decision. An owner may pay twice if a court finds the
construction manager acted as the owner’s agent, and the
manager fails to forward the payments to the subcon-
tractors. Courts analyzing whether an agency relationship
exists look to both words and actions. Thus, owners who
wish to avoid such a situation should draft their
construction management contracts in a way that makes
clear the intention that the construction managers are not
acting as the owners’ agents and not maintaining control
over the payment process as the owner did in this case.

Bradley Arant Lawyer Activities:

November 4, 2005: Doug Patin participated as a panelist
in a session on “Ethical Issues Arising in the Construction
Industry” at the 26™ Annual Seminar on Construction and
Public Contract Law in Charlottesville, Virginia.

November 4, 2005: Axel Bolvig presented a seminar on
the topic “How to Assure You Get Paid” to the Associated
Builders & Contractors, Inc., Alabama Chapter.

November 7-10, 2005: Arlan Lewis attended the
Construction Users Roundtable’s 2005 National Con-
ference of Construction Owners in Naples, Florida.

November 9, 2005: Doug Patin presented a session on
“Contractor Default Claims” at the IRMI Construction
Risk Conference in Las Vegas, Nevada.

December 4, 2005: Doug Patin, Mike Koplan, and Bob
Symon presented a seminar on “Risk Management” for
project managers in Arlington, Virginia.

December 8-9, 2005: Wally Sears chaired a session on
“Construction Management: Can Anyone Really Manage
Construction?” at the “Contractor and Construction
Manager Issues” Superconference in San Francisco. John
Bond, Colin Stockton, and Sabra Wiremen also attended
the Superconference.

December 15, 2005: David Pugh presented a seminar on
“Building Codes” in Mobile, Alabama.

January 17, 2006: Mabry Rogers presented an in-house
seminar for a client regarding FAR compliance.

January 25, 2006: David Pugh presented a seminar on
“Building Codes” in Birmingham, Alabama.

January 26, 2006: Rhonda Andreen, Stanley Bynum,
Donna Crowe, Eric Frechtel, Arlan Lewis, and David
Owen attended the ABA Forum on the Construction
Industry’s Midwinter Meeting, “Expecting the Unexpected:
Anticipating and Managing Key Risks to Successful
Projects,” in New York City.

January 27, 2006: Stanley Bynum, Donna Crowe, Eric
Frechtel, and Arlan Lewis attended the ABA/TIPS
Fidelity and Surety 2006 Annual Midwinter Meeting in
New York City.

February 26, 2006: Nick Gaede will preside as President
of the annual meeting of the American College of
Construction Lawyers, on Sanibel Island, Florida.

March 16, 2006: Jim Archibald, Patrick Darby, Arlan
Lewis, David Pugh, and Sabra Wireman will present a
seminar on “Construction Insurance, Bonding and Liens in
Alabama,” in Birmingham, Alabama.

2006: Axel Bolvig will serve as a member of the 2006
General-Subcontractor Committee of Associated Builders
& Contractors, Inc., Alabama Chapter.

2006: Joel Brown and Rob Campbell will serve as
members of the 2006 Legislative Committee of Associated
Builders & Contractors, Inc., Alabama Chapter. Joel
Brown also will continue to serve as a member of the
Education Committee of the ABC Alabama Chapter.

2006: Rob Campbell will serve as member of the
Legislative Committee and Joel Brown will serve as a
member of the Small Business Committee of the Business
Council of Alabama.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING
MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE
INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU MAY CONTACT
ANY ATTORNEY LISTED ON PAGE 7 OF THIS NEWSLETTER.
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:
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Courts’ Review of Arbitration Awards For
Manifest Disregard of the Law Varies

A spate of recent cases shows that the ability to obtain mean-
ingful review of an arbitration award for manifest disregard of
the law may depend disproportionately on the location of the
arbitration and the federal circuit in which the award will be en-
forced. The Seventh Circuit Court of Appeals (supervising trial
courts in Indiana, Illinois, and Wisconsin) and the Eleventh Cir-
cuit Court of Appeals (supervising trial courts in Alabama, Flori-
da, and Georgia) have taken very aggressive positions in opposi-
tion to any substantive review of arbitration awards unless an
arbitrator unequivocally announces the intention to disregard the
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law. The Fourth Circuit Court of Appeals (supervising trial
courts in North Carolina, South Carolina, Virginia, and West Vir-
ginia) and the Fifth Circuit Court of Appeals (supervising trial
courts in Louisiana, Mississippi, and Texas), however, scrutinize
contract cases much more closely and have recently set aside arb-
itration awards for arbitrators’ failure to follow clear contractual
mandates. There appears to be a sufficient split in the federal cir-
cuits to indicate the need for clarification by the U.S. Supreme
Court.

Manifest disregard of the law is not one of the enumerated
grounds for vacating an arbitration award in the Federal
Avrbitration Act. The U.S. Supreme Court created the doctrine of
manifest disregard of the law over forty years ago without expli-
citly marking out its boundaries, leading to considerable litiga-
tion over the details. Since there are other grounds for vacating
an award for procedural irregularity, manifest disregard unques-
tionably has at its core a substantive component, i.e., some
review of the merits of the case. This idea is very troublesome to
some judges, in light of the federal policies favoring arbitration
and the limited judicial review of arbitration awards. The
doctrine immediately raises questions in construction cases about
whether a contract itself is the law to be disregarded.

The following cases provide a glimpse of how confused and
confusing the jurisprudence on this issue is in the various federal
circuits. Patten v. Signator Ins. Agency (4th Cir. March 13, 2006)
(reversing the district court’s decision to affirm an arbitration
award because the arbitrator's award did not “draw its essence”
from the parties’ contract); CUNA Mut. Ins. Soc'y v. Int'l Union
39 (7th Cir. March 16, 2006) (awarding sanctions for challenging
award; stating challenge can succeed “only when the arbitrator
must have based his award on some body of thought, or feeling,
or policy, or law that is outside the contract.”); B.L. Harbert
International, LLC v. Hercules Steel Company (11th Cir. Feb. 28,
2006) (affirming award and establishing rule requiring express
arbitrator statement regarding intent to disregard law; rule existed
in previous concurring opinion only); Cytyc Corp. v. Deka
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Prods., LP (1st Cir. March 01, 2006) (affirming award, but
writing that if “the panel neglected to offer any interpretation of
the text” of the contract or its interpretation were “unfounded in
reason and fact,” vacation would be an appropriate remedy);
Spero Elec. Corp. v. Int'l Bhd. of Elec. Workers (6th Cir. Feb-
ruary 28, 2006) (award vacated when it conflicted with the
written collective bargaining agreement).

With the proliferation of arbitration clauses in commercial
and consumer contracts, it is not surprising that this issue is being
litigated frequently. Parties should know before they enter into an
arbitration agreement whether their federal circuit allows
substantive review or not, in order to ensure finality or the
possibility of review, as desired.

Owners Beware: Allowing Contractor to Continue
Without Setting New Deadline Waives Completion
Deadline and Liquidated Damages Are Lost

In RDP Royal Palm Hotel, L.P. v. Clark Construction, the
U.S. Court of Appeals for the Eleventh Circuit (supervising trial
courts in Alabama, Florida, and Georgia) ruled that an owner
waived the completion date by allowing construction to continue
and not setting a new date. The end result was the loss of the
owner’s right to assess liquidated damages.

The case arose out of a multi-million dollar construction
project. The owner entered into a Guaranteed Maximum Price
(“GMP™) contract with the general contractor for the construction
of a resort hotel in Miami Beach. The contract allowed 518
calendar days for substantial completion and the owner had a
right to liquidated damages if the project was late. The contract
also allowed for change orders, where the GMP and substantial
completion deadline would be adjusted accordingly.

Throughout the course of the project, the contractor encoun-
tered numerous problems. For example, the contractor found a
buried sea wall and contaminated soil. The owner also decided
that the existing hotel, which was to be renovated, was too deter-
iorated and had to be demolished and completely reconstructed.
Needless to say, as a result, the owner issued hundreds of change
orders. The contractor requested numerous time extensions and
increases to the GMP. However, despite the owner’s assurances,
the parties never resolved the time and money issues.

The substantial completion deadline came and went.
Construction continued. The owner issued more change orders
and the contractor continued to work based on those changes.
The owner accepted the contractor’s continued performance and
made payments. The owner did not set a new deadline. Even-
tually, when the owner stopped making payments, the contractor
ceased its work. The owner hired another contractor to complete
the project.

The owner and contractor sued each other. The owner
asserted that the contractor caused a two year delay to the
completion date. The owner sought liquidated damages. How-
ever, the trial court found that the owner waived the completion
deadline by accepting the contractor’s continued performance.
The court ruled that in the absence of a new deadline, the owner
was not entitled to recover liquidated damages.

The federal appeals court affirmed the ruling that rejected
the owner’s argument. The court opined: “[The owner] allowed
the substantial completion date ... to pass without setting a new
deadline and continued issuing change orders ... requiring [the
contractor] to perform additional work. [The owner’s] conduct
... constituted waiver of the ‘time is of the essence’ provision in
the contract. In addition, [the owner] failed to set a new
substantial completion date, thus it failed to reserve its right to
enforce the liquidated damages provision ....”

The lesson learned: an owner cannot rely on a completion
date and later cry “foul” when the date is not met, if it supported
continued performance and actually issued changes after the
expiration of the date. More importantly, in order to preserve the
right to liquidated damages, an owner is encouraged to reset the
completion date if it allows the contractor to continue working.

Supreme Court of Alabama Holds That an
Exclusive Venue Clause and Arbitration Clause
Did Not Conflict

In a case involving a dispute over specially-fabricated
pressure vessels, the Supreme Court of Alabama has held that a
clause reading “the venue for any litigation hereunder or related
hereto shall be in Mobile County, Alabama, and hereby consents
to the jurisdiction of the courts located therein” did not prevent
arbitration.

As is common in the manufacturing context, the fabricator
provided a proposal on the condition that it became part of the
ultimate agreement between the parties. The buyer made the
fabricator’s proposal a contract document and attached it to the
contract between the parties. The proposal incorporated a set of
terms and conditions by reference containing a broad-form
arbitration clause, but there was a dispute between the parties
regarding whether the terms and conditions were physically
attached to the proposal.

The Supreme Court of Alabama first recited the law regard-
ing incorporation by reference, noting that no “magic words” are
required for incorporation. The court rejected the buyer’s posi-
tion that the proposal was included only in order to provide the
scope of the work to be done because contract language to that
effect, which is common, was not included. The court then
reached what was the real crux of the dispute between the parties,
i.e., whether the exclusive venue clause for “any litigation” was
repugnant to or mutually exclusive with an arbitration clause.
The court followed the precedent of the Fifth Circuit Court of
Appeals (supervising trial courts in Louisiana, Mississippi, and
Texas) and held that when the arbitration clause and venue clause
were read in pari materia, as they must be, there was no conflict
in the provisions. Interpreted correctly, the provisions mean the
venue “for any litigation hereunder that is not arbitrated under
the broad- form clause shall be in Mobile County, Alabama.”

The court reiterated its rejection of the position that
arbitration clauses must be called out in any special fashion or
physically appended to the contract, when other contractual
provisions are not similarly singled out.

This case is instructive for contract drafters. It teaches that
the mere insertion of “exclusive venue” contract language does
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not preclude arbitration. Parties should always demand to see any
contractual terms and conditions that may affect their agreement
before signing it, so both parties share an understanding of what
they have agreed to.

State of Florida Court of Appeal Rules Punitive
Damages Available in Arbitration

If a fraud claim falls within the scope of an arbitration
clause, then punitive damages will be available in arbitration for
that claim unless the parties have agreed otherwise according to a
recent ruling by the Florida Second District Court of Appeal. The
ruling was issued in Morton v. Polivchak which involved a
contract for sale of real estate in 2002.

The buyer in that transaction obtained a property disclosure
statement from the seller which stated that the seller was unaware
of any drainage problems on the property. The contract
documents contained an arbitration provision. After the closing,
the buyer alleged that there were in fact drainage problems and
filed a demand for arbitration pursuant to the American
Arbitration Association rules. In that proceeding, the buyer
alleged fraud and sought punitive damages.

The arbitration panel ruled that it had no power to award
punitive damages. In response, the buyer filed suit in circuit court
alleging fraud and seeking punitive damages. The seller filed a
motion to compel arbitration and essentially seeking an order
which would send the matter back to arbitration. The trial court
dismissed the matter stating that it did not have the authority to
intervene in a pending arbitration.

On appeal, the appellate court reversed. It did so on the basis
that, under both Florida and federal precedent, the courts must
determine the arbitrability of an issue unless the parties “clearly
and unmistakably” agreed that arbitrability would be decided in
arbitration. There was no such provision in the subject contract.
Furthermore, there was no waiver by the buyer on the issue of
arbitrability simply because he sought arbitration. Therefore, the
circuit court was required to rule on the arbitrability of punitive
damages as requested by the buyer.

Then, turning to the issue of punitive damages itself, the
court ruled that if a fraud claim was available in the dispute in
arbitration - that is, if it was not barred by the agreement between
the parties — then the normal remedies available for the claim
should be available in that arbitration. Thus, if the fraud claim
could be brought in this case, than the punitive damages claim
should not be rejected. The case was remanded to the circuit
court to decide those issues.

Notably, the Morton court rejected the argument that prior
Florida decisions prohibited punitive damages in arbitration. The
court examined those opinions and determined that there were no
fraud or other claims that would have supported punitive dam-
ages in those cases, and that was the reason punitives were not
available earlier and not simply because those matters were in
arbitration.

The lesson here is a drafting one. If a party wishes to avoid
punitive damages in arbitration, it must carefully insert that
language into the contract documents. Indeed, if it desires to
avoid a trip to the courthouse at all, it further must require

language in the contract which clearly states that the arbitrator
will have the power to determine arbitrability as well. Of course,
if the arbitration cannot hear punitive claims, such a clause may
invite arbitration and litigation, concurrently.

Townhouse Mold Case Presents Lessons in
Careful Contract Drafting and Responsibility For
Storage of Materials

In Stanley Martin Cos., Inc. v. Universal Forest Products
Shoffner LLC, a builder sued a supplier to recover damages for
mold contamination in trusses used to build a 24 unit townhouse
complex known as Quince Orchard Park Development in
Gaithersburg, Maryland. The builder, Stanley Martin Companies
(“SMC”), sued Universal Forest Products Shoffner LLC
(“Shoffner™), the truss supplier, alleging breach of contract,
negligence, contractual indemnification, common-law indemnifi-
cation, and contribution. The U. S. District Court of Maryland
granted in part and denied in part Shoffner’s Motion for Sum-
mary Judgment and SMC’s Motion to Strike Inadmissible
Evidence.

SMC is a D.C.-area builder and Shoffner is a manufacturer
and distributor of wood products. Shoffner supplied wood trusses
for the townhouses. Late in construction, after some owners had
taken occupancy, an owner told SMC that she had mold on the
trusses in her basement. Soon, other owners reported similar
mold contamination in their basements.

SMC hired Mantech Environmental (“Mantech”) to investi-
gate and take air and surface samples. Meanwhile, some owners
complained to the City of Gaithersburg, which in turn hired
Patuxent Environmental Group, Inc. (“Patuxent”) to investigate
the claims. Patuxent reported that the trusses likely “played a
substantial role” in the mold growth. Guidelines were established
for decontamination of the units. Each owner consented to the
implementation of the remediation protocols, and the remediation
process began.

While remediation was ongoing, 14 of the 24 owners filed
suit against both SMC and Shoffner, seeking $150 million in
damages. SMC and Shoffner temporarily tabled their disputes
and agreed to a “Tolling Agreement” suspending all applicable
limitations periods, yet reserving for each party the right to sue
beyond the statutory time limit.

Remediation was completed in late 2003. With their homes
free of mold, the 14 owners who filed suit settled their claims for
nuisance value. Though the lawsuit was settled for a nominal
amount, remediation cost approximately $2 million. SMC then
filed suit against Shoffner, seeking recovery of remediation costs.
After extensive discovery, Shoffner filed a Motion for Summary
Judgment. SMC filed a Motion to Strike much of Shoffner’s
evidence as inadmissible.

Shoffner argued that SMC was barred from recovery
because of: (1) its failure to timely demand arbitration; (2) its
failure to reject the goods in a timely manner and failure to
provide Shoffner with timely notice of any alleged breach; and
(3) its waiver, through its conduct, of contractual provisions
having to do with delivery and storage of the trusses.
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The contract contained an arbitration agreement dictating
that the arbitration demand be made in writing within a
reasonable time. Shoffner argued that SMC waited more than one
year after the trusses were brought to the site without initiating
arbitration; therefore, all claims should be deemed waived. The
court held that the failure to demand arbitration did not amount
to a waiver of all judicial remedies. Moreover, under the
applicable law, the arbitration clause in question appeared to
have been intended to apply only to disputes that arose during
construction, not afterwards. Accordingly this portion of
Shoffner’s Motion for Summary Judgment was denied.

Shoffner also argued that SMC failed to timely reject the
trusses or to timely notify Shoffner of its alleged breach.
Shoffner argued that SMC should have noticed the alleged defect
upon delivery or within the next several weeks. SMC said it had
no knowledge of the defect at delivery because the mold was not
visible, no owners had complained, and construction of the
majority of units had not begun. Because SMC only gained its
understanding of the nature and extent of the problem after the
investigations conducted by Patuxent, and because thereafter it
timely notified Shoffner that the trusses likely “played a
substantial role” in the mold growth, the court also denied this
portion of Shoffner’s Motion for Summary Judgment.

Shoffner also contended that it could not be held in breach of
the provision requiring it to “protect all materials by placing
them in secured areas, covering them with polyurethane
(supplied by the General Contractor), and elevating them off
ground or basement floor,” because under Maryland law, SMC
waived this term by its conduct. Maryland law clearly provides
that parties may waive contract terms by their conduct. Upon
delivery of the trusses to the construction site, SMC’s site
construction manager assumed responsibility for placement and
storage of the trusses. Thus, there was no way for Shoffner to
maintain responsibility and control over the trusses or assure
their protection from the elements. The court granted Shoffner’s
motion as to this count.

This case highlights two important issues facing construction
contractors. First, it is of the utmost importance that the
arbitration clause be carefully worded to have the desired force
and effect. Second, it is important to make all construction
personnel aware of the requirements for storage and care of
materials delivered to the construction site. The issues can be
addressed through properly worded contract clauses and an
understanding of the responsibilities bestowed in the contract.

Small Case Reaches Large Decision in “Pay
When Paid” Debate

Saad Construction Company (“Saad”) entered into a contract
under which Saad was to serve as general contractor for the
construction of a middle school for the owner (“Owner”).
Hartford Accident and Indemnity Company (“Hartford”) was
Saad’s surety on the job, and Saad entered into a subcontract
(“the Subcontract”) with Cochran Plastering (“Cochran”) for
Cochran to perform work on the job as Saad’s subcontractor.

The Subcontract provided that Saad would make periodic
progress payments, subject to five percent retainage. The Sub-
contract also provided that “[f]inal payment shall then be made to

[Cochran] within fifteen (15) days following [Saad’s] receipt of
payment from [the Owner].” Upon receiving each payment,
Cochran signed a certification, certifying that “payments, less
applicable retention, have been made through the period covered
by previous payments received from [Saad].” After construction
of the school, Cochran submitted a final invoice for $12,849.27;
this amount did not include any retainage. Although Saad had not
paid the $12,849.27—and, thus, Cochran had not been paid in
full—Cochran nonetheless executed a full release, indicating that
it had been paid in full. After executing the release, Cochran
requested payment of the $12,849.27 from Saad, but Saad
required that Cochran first provide lien-waiver and tax
documents before the payment could be made. Accordingly, a
Cochran representative went to deliver the documents to Saad.
However, the Cochran representative ended up in a physical
altercation with Saad’s president. The Cochran representative did
not leave the required documents, but he submitted them a few
weeks later. Saad still did not pay the $12,849.27, and Cochran
sued Hartford to recover $22,191.19—which included the
payment due, plus retainage—plus interest and attorney fees.

Saad intervened in the suit and filed a third-party claim
alleging assault and trespass against Cochran, and Cochran filed
a claim alleging assault against Saad. While the complaint was
pending, Saad sent Cochran a check in the amount of $12,849.27.
Cochran negotiated the check but sent a letter to Saad indicating
that it was not waiving or releasing any claims against Saad. The
trial court tried the defenses of release and accord and satis-
faction, and found in favor of Cochran. The trial court awarded
Cochran $9,341.92 in retainage and $1,709.08 in interest, plus
attorneys’ fees in the amount of $21,577.50, and costs. Hartford
appealed, and the Alabama Court of Civil Appeals affirmed.

The court dealt specifically with the “pay when paid” issues
as follows:

Hartford argued that the Owner’s payment to Saad was a
condition precedent to Saad’s payment to Cochran. In making
this argument, Hartford relied on the provision of the Subcontract
stating that final payment shall be made to Cochran “within
fifteen (15) days following [Saad’s] receipt of payment from [the
Owner].” The court examined the Subcontract, and found
“[w]hen read in its entirety ... the ‘final payment’ provision of
the [Subcontract] does not support the interpretation advanced by
Hartford.” Saad received a progress payment from the Owner
that covered the work that Cochran completed, but Saad made no
payment to Cochran. The court also cited Federal Insurance Co.
v. Kruger, Inc., noting that the court in Kruger determined that a
similar clause was merely a timing mechanism for final payment.
Further, the court reiterated the precept that a surety cannot assert
a pay-when-paid clause contained in a contract between a
contractor and a subcontractor, as a defense to its liability under a
payment bond. Thus, the court rejected Hartford’s condition
precedent argument.

In other holdings, the court’s results were as follows:

1) Hartford also argued that Cochran’s claims were
released via the release executed by Cochran prior to final
payment. The Court examined the release and noted that Saad
was supposed to pay $12,849.27 and that the release was
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contingent upon this payment. In addition, because the release
did not specify a time for payment, the Court concluded that the
release was ambiguous. The Court also noted that Saad did not
make the payment until nearly a year after the release was
signed, despite the fact that industry practice only allowed Saad
30 days to pay. The Court ultimately stated that “[t]he evidence
supports a conclusion that the [release] was not supported by
consideration;” therefore, the Court held that the trial court did
not err in refusing to enforce the terms of the release.

2) The Court next considered Hartford’s defense of accord
and satisfaction. Hartford contended that Cochran’s cashing of
the check amounted to an accord and satisfaction. The Court
outlined the elements of accord and satisfaction as: 1) proper
subject matter; 2) competent parties; 3) assent or meeting of the
minds; and 4) consideration. The Court then noted that there was
no indication on the check sent to Cochran that it was intended to
be in full satisfaction of the debt owed. Thus, the Court held that
the trial court did not err in holding that there was no accord and
satisfaction.

3) Finally, the Court addressed Hartford’s challenge to the
attorney’s fee awarded by the trial court. The Court noted that,
under Alabama law, a party suing a surety may seek a reasonable
attorney’s fee. Hartford argued that the figure awarded was
excessive, but the Court disagreed. The Court noted that
Cochran’s attorney submitted an affidavit and detailed descrip-
tion of the fees incurred, and held that the trial court did not
abuse its discretion in awarding the attorney’s fee. Thus, the
Court affirmed the trial court on all four issues.

Can Lower-Tier Parties Initiate a Payment
Freeze?: Supreme Court of North Carolina’s
Recent Decision Protects Lower-Tier
Subcontractors and Suppliers

A recent ruling from the North Carolina Supreme Court
exposes owners, contractors and higher-tier subcontractors to
liability for money owed to lower-tier subcontractors or sup-
pliers. According to the court in O&M Industries v. Smith Engin-
eering Company, upon receipt of a Notice of Claim of Lien Upon
Funds from a lower-tier subcontractor or supplier, all parties up
the contractual chain will incur direct liability to the unpaid
claimant upon making any subsequent payments. Merely
retaining amounts equal to or in excess of the amount claimed
will not shield a recipient against direct liability. While protect-
ing participants in the construction process that arguably have the
least amount of control over their own destiny, this ruling could
have the collateral effect of substantially disrupting cash flow
and cash-driven progress on ongoing construction projects.

North Carolina General Statute Section 44A-20 protects
lower-tier parties from non-payment on a construction project by
the use of a Notice of Claim of Lien Upon Funds (“Lien on
Funds”) against all parties up the contractual chain. Upon receipt
of a Lien on Funds:

(1) All recipients must retain funds up to the total
amount claimed in the Lien on Funds; and

(2) In the event a recipient makes any further pay-
ments down the contractual chain, such recipient

shall become directly liable to the claimant to the
extent of any such payments.

The owner in the O&M case, Kurz Transfer Products, LP
(“Kurz™), contracted with Smith Engineering Company
(“Smith™) to provide design and construction of a regenerative
thermal oxidizer system at the site of a manufacturing facility
operated by Kurz. In turn, Smith subcontracted with the plaintiff,
O&M Industries (“O&M?”), to provide construction and delivery
of a three-canister thermal oxidizer for incorporation into the
larger system. O&M subsequently performed by shipping the
constructed oxidizer to the project site in June 2001.

Believing Smith to be in financial trouble, O&M served
Kurz with a Lien on Funds on June 8, 2001 in the amount of
$113,655.00. Although O&M had constructed the oxidizer as of
that date, O&M had not yet delivered it to the site. See N.C. GEN.
STAT. 88 44A-18(5) (North Carolina law allows for a Lien on
Funds “earned” but not yet “due™). Following receipt of the Lien
on Funds, Kurz made two payments to Smith totaling
$314,831.25. Smith ceased work on the project in August 2001
and soon after filed for bankruptcy protection. Kurz retained and
withheld payment from Smith in excess of the $113,655.00
claimed in O&M’s original Lien on Funds. Subsequently, Kurz
argued that it was not obligated to make any further payment to
O&M, since the cost to complete the project following Smith’s
abandonment would exceed any amounts owed from Smith to
O&M. Prior North Carolina courts have recognized that
additional funds necessary to finish a project can be set off
against amounts liened on the project. The O&M court found that
neither the retention of funds, nor the subsequent claim of set-off,
would be sufficient for Kurz to avoid personal liability.
According to the court, any payment made by Kurz down the
contractual chain after receipt of the Lien on Funds resulted in
Kurz being directly liable to O&M for any amounts paid.
Therefore, while a recipient is required to “retain” funds up to the
amount of the Lien on Funds, mere retention, subject to sub-
sequent set-off, will not shield the recipient from liability. The
recipient has a separate and independent obligation to withhold
further payments down the contractual chain, discharge the Lien
on Funds or face direct liability up to any amount paid.

The O&M decision appears to leave recipients of a Lien on
Funds with few “good” options. To avoid being forced into a
payment freeze or incurring direct liability due to subsequent
payment, recipients have the following options: (1) attempt to
determine the potential validity of the claim; (2) pressure lower-
tier parties to resolve the payment dispute, resulting in discharge
of the Lien on Funds; (3) make payment in full to the claimant,
which requires interfering in a lower-tier contractual arrangement
and risking double-liability; (4) discharge the Lien on Funds by
either purchasing a bond for the amount claimed or making
payment in full to the clerk of court, resulting in additional costs
and impacting project cash flow; or (5) escrowing the funds as a
part of “payment” to the next tier down. If the recipient does not
dispute the amount in the Lien on Funds is presently due, the best
option may be payment of the claimed amount to the clerk of
court or to escrow. Payment to the clerk of court will discharge
the Lien on Funds and leave it to the lower-tier contracting
parties to litigate their respective rights to those funds. However,

© 2006




BRADLEY ARANT ROSE & WHITE LLP

PAGE 6

CONSTRUCTION & PROCUREMENT LAW NEWS
SECOND QUARTER 2006

as a Lien on Funds can be filed for amounts “earned” but not yet
“due”, the recipient may not be in a position to pay the claimed
amount in full to the clerk of court. In such cases, the costs of
purchasing a bond to discharge the Lien on Funds may be
necessary to avoid straining project cash flow.

The recent O&M ruling, while admirably protecting lower-
tier participants in the construction process, imposes a new
burden and risk on owners, general contractors and higher-tier
subcontractors. Close attention and management of payment
status all the way down the contractual chain will help control
and mitigate the risk, but recipients must be prepared to act
quickly and prudently upon receiving a Lien on Funds to avoid
being forced into a payment freeze or incurring direct liability
due to improper payment.

No "Cookie Cutter" use of an A/E's Plans

Regardless of the kind of delivery system used for a project,
the design documents represent the intellectual property of some
person or company. As such, they are protected, often by
contract, but always by virtue of state and federal law. The Ninth
Federal Circuit Court (supervising trial courts in Alaska,
Arizona, California, Idaho, Montana, Nevada, Oregon, and
Washington) recently enjoined a developer from using a
designer's documents for a master planned community in north-
western Las Vegas. In LGS Architects, Inc., vs. Concordia
Homes of Nevada, decided on January 11, 2006, the developer
and the designer agreed to a license by which the developer was
allowed to reuse the designer's plans for 80 homes in the planned
community. When the developer decided to use the plans to build
another 68 homes in an adjacent planned community, it failed to
tender the precise amount required for "reuse" under the
licensing agreement, and it failed to obtain the designer's agree-
ment to the reuse. Hence, the license was violated, and the
designer was entitled to an injunction against use of its drawings,
a return of the drawings, and any public display by the developer
of the designer's plans.

Clearly, designers should guard carefully their intellectual
property rights, as is provided for example in the standard AIA
documents. Developers, their financial backers, and contractors
should be aware of the designer's rights and should purchase, at
the front end of a project with repeatable features (such as a
planned community, or a group of similar office buildings), the
"reuse" license with a fee for reuse negotiated in the initial con-
tract. Otherwise, the use of the design may be enjoined, a project
halted, and any use (including photographs) of the design
prevented.

Bradley Arant Lawyer Activities:

2006: Axel Bolvig will serve as a member of the 2006 General-
Subcontractor Committee of Associated Builders & Contractors,
Inc., Alabama Chapter.

2006: Joel Brown and Rob Campbell will serve as members of
the 2006 Legislative Committee of Associated Builders &

Contractors, Inc., Alabama Chapter. Joel Brown also will
continue to serve as a member of the Education Committee of the
ABC Alabama Chapter.

2006: Rob Campbell will serve as member of the Legislative
Committee and Joel Brown will serve as a member of the Small
Business Committee of the Business Council of Alabama.

January 17, 2006: Mabry Rogers presented an in-house
seminar for a client regarding FAR compliance.

January 25, 2006: David Pugh presented a seminar on
“Building Codes” in Birmingham, Alabama.

January 26, 2006: Rhonda Andreen, Stanley Bynum, Donna
Crowe, Eric Frechtel, Arlan Lewis, and David Owen attended
the ABA Forum on the Construction Industry’s Midwinter
Meeting, “Expecting the Unexpected: Anticipating and Manag-
ing Key Risks to Successful Projects,” in New York City.

January 27, 2006: Stanley Bynum, Donna Crowe, Eric
Frechtel, and Arlan Lewis attended the ABA/TIPS Fidelity and
Surety 2006 Annual Midwinter Meeting in New York City.

March 16, 2006: Patrick Darby, Arlan Lewis, David Pugh,
Harold Stephens, and Sabra Wireman presented a seminar on
“Construction Insurance, Bonding and Liens in Alabama,” in
Birmingham, Alabama.

March 29, 2006: Jonathan Head and Joel Brown spoke to the
Associated Builders and Contractors at their Annual Day on the
Hill Meeting in Montgomery, Alabama.

April 18, 2006: David Owen presented a seminar to the
Birmingham Chapter of the Alabama Society of Professional
Engineers on the topic “Professional Services Contracts, Risk
Allocation, Litigation and Discovery.”

May 8, 2006: Wally Sears will be the panel leader for a
presentation on “LNG Facilities — Challenges and Opportunities
for the Owner and the Contractor in the International Market” at
the International Construction Superconference in London, UK.

May 9, 2006: Wally Sears will present an in-house seminar to a
client on basic construction contract law principles and the
importance of good record keeping.

May 18-19, 2006: Rhonda Andreen and Arlan Lewis will
attend the ABA Forum on the Construction Industry’s Annual
Meeting, “Swimming with the Sharks: Litigating the Con-
struction Case and More,” in San Diego.

June 2006: Nick Gaede will be teaching a course on
International Arbitration in Fribourg, Switzerland. The course
will be attended by students from the University of Alabama and
the University of Fribourg Schools of Law.

June 14, 2006: David Bashford, John Bond, Eric Frechtel,
Michael Knapp, Doug Patin, Mabry Rogers and Colin
Stockton will present a seminar titled “Legal Issues Facing the
Construction Professional: The Most Common Pitfalls and How
to Avoid Them in North Carolina” in Charlotte, North Carolina.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE CONSTRUCTION
INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE
CASE CITES, YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 7 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procure-
ment fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is
part of their attempt to inform their readers about significant current events, recent developments in the law and their
implications. Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other,
relationship, duty or obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes
only, and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you
may have. For further information about these contents, please contact your lawyer or any of the lawyers in our group
whose names, telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.
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Contractors Beware:
Immigration Reform Already Is Here

For a variety of reasons, the immigration debate moved
to center stage this year. Much of the recent interest arises
from border security, and much of the federal
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government’s enforcement efforts have focused on entities
actually aiding in the trafficking of illegals. However, bills
are pending now in Congress which will affect contractors
directly, and, more importantly, the Department of
Homeland Security (“DHS”) already has taken new
initiatives and issued important proposed regulations which
apply to contractor employers now.

Employers in the construction industry have reason to
be concerned. Some estimates indicate that seventeen
percent of unauthorized workers are employed in
construction. That equates to well over a million illegals in
construction, or about 20 percent of the construction
workforce. Fully 40 percent of new construction jobs are
filled by Hispanics. Unlike what many might expect, the
concentration of new immigrants is in the Deep South.
What does this mean? As government enforcement begins
to shift or to expand from traffickers to general employers,
the construction industry likely will be targeted first.

As background, recall that the law which enacted 1-9
compliance, the Immigration Reform and Control Act
(“IRCA™), went into effect in 1986. Since then, the primary
obligation on employers was to complete 1-9 forms on each
employee. IRCA really contained minimal enforcement
mechanisms (primarily administrative fines). The whole
focus of the legislation was establishing documentation
requirements designed to prevent the hiring and retention
of unauthorized workers by employers. Later IRCA was
refined and amended by the Illegal Immigration Reform
and Responsibility Act of 1996 (“IRIRA”). IRIRA did
establish some criminal penalties for smuggling, document
fraud, and unauthorized employment related to smuggling.
Still, enforcement mechanisms against employers were
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very weak. In addition, workers (and some employers)
continued to dodge the requirements by using false
documentation or failing to maintain the documentation
required. Because enforcement was lax in this period few
fines were assessed and the ones that were given to
employers were relatively small and often resolved through
compromise agreements.

From a legislative standpoint, those two laws bring us
up to date. Last year, a bill was introduced in the House
aimed at tightening border security. That bill made
employers the enforcers of the law by requiring them to
verify the status of all new hires and current employees.
Fines of $25,000 for paperwork violations were included.
The Senate later began considering its own bill which has
additional provisions allowing illegals to become citizens
and describing a guest worker plan. The differences in the
bills make it likely that a compromise major immigration
reform bill will take some time to pass.

Turning to historical enforcement activity, the number
of workplace enforcement actions was extremely low
throughout the 1990’s. However, things have begun to
change, and we can expect much more enforcement in the
future. The huge governmental agency which was created
in the aftermath of 9-11, The Department of Homeland
Security (“DHS”) contains sub-agencies dealing with
immigration including U.S. Immigration and Citizenship
Services (formerly INS), which oversees immigration
benefits and the immigration enforcement agency,
Immigration and Customs Enforcement (“ICE”).

This year, ICE announced an interior immigration
enforcement initiative. In June of this year, Julie Myers, the
Assistant Secretary of the Department of Homeland
Security, testified before the Senate Judiciary Committee
about immigration workforce enforcement. Explaining that
ICE has learned that it is not effective to approach the
situation “piece meal” by assessing administrative fines
against individual employers, ICE is planning to target
companies who unlawfully employ aliens and to detain and
to remove the workers in an expeditious manner. By
operating this way, the agency hopes to send a strong
message to foreign nationals in their home countries that
they will not be able to move from job to job in the U.S.
once ICE shuts down their employer.

In an effort to achieve these goals, ICE increasingly is
bringing criminal charges against employers in addition to
bringing charges for civil penalties. Criminal charges
against employers who hire illegal workers include charges
for money laundering and knowingly harboring and
transporting illegal aliens. Recently there have been
instances in which contractors who were working on

government projects were charged with False Claims Act
violations when the Social Security numbers of some of the
workers on the claims form were not valid. By making
examples of certain employers in high-profile cases, ICE
hopes to discourage the practice of employing illegals by
other employers.

Clearly, ICE also is trying to work with other
government agencies to use any available avenue stop the
use of illegal workers. These include the Office of Special
Counsel, the Social Security Administration, the
Department of Labor, and the Internal Revenue Service. By
using existing laws of these other agencies, working
together, and bringing more criminal actions rather than
civil actions, the U.S. government hopes to change the
landscape of immigration enforcement even before actual
immigration reform legislation is passed.

The statistics paint poignantly the picture of the new
workforce enforcement environment. While in 1997 only
three employers were charged with workplace violations,
and only 862 employees were charged with working
illegally, those numbers rose in 2005 to 178 charges
against employers and 1,160 charges against illegal
workers. The enforcement actions continue to increase.
Between October of 2005 and June of 2006, ICE initiated
592 investigations at critical infrastructure worksites, up 48
percent from 2005 vyear totals. Many of the sites
investigated were construction sites. Security sensitive sites
and critical infrastructure facilities are still the most likely
construction sites to be watched and possibly raided. These
include military facilities, airports, federal buildings,
nuclear plants, chemical plants, and financial institutions.

In addition to these stepped up enforcement efforts,
two new regulations came out this summer related to
workplace enforcement. First, DHS issued a proposed
regulation explaining steps employers should take when
receiving a Social Security no-match letter. These are the
customary letters to employers informing them that certain
of their employees have incorrect Social Security numbers.
This regulation sets forth a “safe harbor” for employers
who take these suggested actions after receipt of such a
letter. The first step is for the employer to check its records
to determine if there was an error. If there was no error, the
employer then should ask the employee to resolve the
problem with the Social Security Administration. This step
should be taken within 14 days, which is a reasonable time
according to the regulations. If the matter still is not
resolved, an employer needs to reverify the employee’s
work authorization within 60 days using the same
procedure as the original 1-9 procedure but with added
precautions. At this point the employer cannot use any
document containing the Social Security number that is the
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subject of the no-match letter, and no document without a
photograph can be used to establish identity. If this fails,
the employee must be discharged.

The second proposed regulation involves the manner in
which 1-9 forms can be kept electronically. In general,
these forms must meet certain standards including
legibility and readability. The forms must be indexed. The
regulations do allow for electronic signatures. It is likely no
accident that this regulation comes out at this time of
increased workplace enforcement. ICE will be able to
search these forms more quickly and effectively if they are
kept in an electronic format. It is important to note that
employers are not required to keep the 1-9 forms in
electronic format, but it is an available option.

Given the increasing number of raids and criminal
charges being brought against employers of illegal aliens
and these new regulations, it is obvious that employers face
a new environment of increased immigration enforcement.
The careful contractor needs to study its practices and
adjust procedures as necessary. The following ten
guidelines can provide a starting point for reviewing the
practices of your business:

Remember: Failure to verify will lead to discharge of
the employee, and not to mention a possible enforcement
action. Thus, hours of training and morale building will be
lost if the employee is discharged.

What Can Contractors Do
In This Changing Environment?

1. Make sure that 1-9 forms are in order and perform
a self-audit or have an outside firm conduct one if one has
not been done recently.

2. Make sure that 1-9 forms are kept separately from
personnel files and that documents are purged when it is
legally permissible. 1-9’s must be kept for the full period of
employment and one year afterward, subject to a minimum
period of three years after the date of hire.

3. Have a plan in place to respond to Social Security
no-match letters.

4. Have a designated person assigned the
responsibility for keeping up with the 1-9 process.

5. Take appropriate steps to see that subcontractors
have an 1-9 system that is in compliance.

6. Be sure that the person in charge of 1-9 compliance
examines and copies the original documents and attaches
them to the 1-9.

7. If mistakes are discovered in an audit, make
corrections and initial and date them on the current date (do
not back date; do not white out).

8. Be certain that the company does not have
constructive or actual knowledge that an employee is not
work authorized. For example if an employee admits he is
not work authorized or requests that you as the employer
sponsor him for a work visa, this information is
inconsistent with the belief that the employee is legally
authorized to work.

9. If you have a federal or state contract, consider
taking additional precautions such as requiring
subcontractors to verify all Social Security numbers for
workers, in addition to performing customary 1-9
compliance. These jobs will be subject to increased
scrutiny, could result in raids and, at a minimum, the
negative publicity associated with such raids, and would
result in false claims act charges for improper social
security numbers.

10. Create an action plan so that your company will be
prepared in the event of an ICE audit:

a. In case of a raid, you immediately should call
your lawyer. As with any governmental criminal
investigation, the subject of the investigation has the right
to remain silent and does not have to talk with the
investigators.

b. Just as you would prepare an action plan for a
possible OSHA visit, do so now in the event of a future
visit by ICE. Designate a point person to be in charge of
the investigation on behalf of the company. Be aware that
if ICE comes without a warrant, the company
representative should ask for three days to provide 1-9
documents, and the company should not waive that right.
However, if the government comes with a warrant, the
three day period has no application.

c. In advance of any investigation, talk to your
workers about the possibility of an ICE enforcement action
and let them know that they do not have to talk to the
agents. Recently there have been reported occurrences of
agents badgering Hispanic workers by name calling, and it
is important that contact between the workers and the
agents be kept to a minimum because such activity can
result in confusion and incorrect information.

d. Plan to use a conference room or other area
that is separate from the worksite as a place to supply
documents and have your point person meet with
government agents. Be certain to get the business card of
the investigator and have someone take notes of the
meeting so that you have a record of everything discussed

© 2006




BRADLEY ARANT ROSE & WHITE LLP

PAGE 4

CONSTRUCTION & PROCUREMENT LAW NEWS
THIRD QUARTER 2006

and requested. Do not be surprised if you have on your
premises agents from a variety of government agencies
including ICE, the Department of Labor, the Office of
Special Counsel, and possibly others such as Housing and
Urban Development if it is a government funded project.

Recent Decisions May Require
Licensed Engineers to Testify

1. Alabama

The decision on July 28, 2006 has raised many
questions concerning the scope of its applicability. The
decision holds that any “engineering” subject can be
testified about only by an engineer licensed in Alabama. It
is unclear whether testimony pertaining to estimating or
scheduling would be governed by the holding.
Additionally, it is questionable whether this holding will
apply to testimony in Federal courts or arbitration
proceedings. Bradley Arant Rose & White LLP will be
monitoring this issue closely and will provide an update in
forthcoming newsletters.

2. Hlinois

A recent Illinois Supreme Court decision examined
whether an engineer must be licensed in Illinois before
being allowed to testify as an expert in litigation there. The
case concerned a motor vehicle accident in which a car
crossed a raised median and collided with another vehicle.
The Plaintiff, a surviving passenger in the vehicle that did
not cross the median, filed suit against multiple parties,
including the designers of the intersection where the
accident occurred. Her claims included negligence against
the designers.

Plaintiff filed a pleading that contained an affidavit
from her expert witness, whose opinion was that the
defendants failed to meet the ordinary standard of care in
their design of the intersection. Plaintiff’s expert was a
civil engineer who was licensed in the District of Columbia
but not in Illinois. The Defendant filed a motion to strike
the affidavit.

The Illinois Supreme Court’s decision examined only
the narrow issue of whether licensure as a professional
engineer in lllinois is a prerequisite to testifying as an
expert witness in a civil case there. The court held that
while the presence of an Illinois license may be a factor for
a trial court to consider in deciding on whether to allow an
expert witness, the lack of such license is not a bar to
giving expert testimony in a civil case. In reaching its
decision, the court noted that there is no predetermined
formula for how an expert acquires specialized knowledge
or experience, and also that expert testimony is admissible
if the expert is qualified by knowledge, skill, experience,

training, or education and the testimony will assist the trier
of fact in understanding the evidence.

Despite the court’s holding, there exist multiple
reasons why a party would want to have its engineering
expert licensed in the state before attempting to have them
deemed qualified as an expert there. First, as was
mentioned earlier, licensing is still a factor that a trial court
can consider in determining whether the individual should
be permitted to give expert testimony. Additionally, an
engineer who testifies in a state without being licensed
there might be committing a criminal act (While this
litigation was on-going the Illinois Department of
Professional Regulation issued a cease and desist order
against the expert; the order found that the expert was
engaged in the practice of professional engineering without
a license). The Illinois Supreme Court held that a witness
would not necessarily be precluded from testifying as an
expert just because the giving of such testimony could
constitute a criminal act, but the court reasoned that
whether the engineer might have been committing a
criminal act by testifying was a separate issue to be decided
in a separate proceeding.

A party would be well advised to obtain in-state
licensure of an engineering expert. The lack of such
licensure could be a consideration that the trial court uses,
along with others, to disallow the relevant witness.
Additionally, the expert could be opening himself/herself
up to criminal liability by offering such testimony.
Generally, it is easy for an engineer to become licensed in a
state where he/she will testify. A small amount of effort to
attain such licensure initially could prevent larger problems
for both the party and the expert further down the road.

Supreme Court Reaffirms Challenges To
Contracts To Be Determined By Arbitrator
When Contracts Contain Arbitration Clause

In Buckeye Check Cashing, Inc. v. Cardegena, the
United States Supreme Court reaffirmed how a challenge
to the validity of a contract should be handled when an
arbitration clause is included within the contract at issue.
In the case, the claimants brought a class action in Florida
state court alleging that Buckeye was charging illegal
interest rates. Specifically at issue were the terms of a
Deferred Deposit and Disclosure Agreement each claimant
was forced to sign when they cashed their checks. Of
importance in this matter was the fact that Buckeye
included a clause which required all disputes to proceed to
arbitration.

Consistent with the arbitration provision contained in
the agreement, Buckeye requested the court to compel the
claims to arbitration. The claimants opposed this demand
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and responded that the arbitration clause at issue was of no
effect given the fact that the agreements (which contained
the arbitration clause) were void because the argument
violated various state lending and consumer protection
laws. The claimants argued that the court, rather than an
arbitrator, should determine whether the contracts were
void.

In ruling that a challenge to a contract as a whole, and
not specifically to a contract’s arbitration clause, must be
determined by the arbitrator, the Supreme Court rested on
three long standing propositions. First, as a matter of the
Federal Arbitration Act, an arbitration provision is
severable from the remainder of the contract. Second,
unless a challenge is directed to the arbitration clause itself,
the arbitrator must first establish whether the contract is
valid. Third, these arbitration principles apply to both state
and federal cases.

Using the three propositions described above, the
Supreme Court determined that regardless of whether the
matter was filed in state or federal court, because the
claimants were challenging the legality of the contract as a
whole and not specifically the arbitration provision, the
arbitration provision was enforceable separate and apart
from the contract. As such, the court held that a challenge
to the contract should be determined by an arbitrator, not
the court.

Even if one opposes arbitration, this case is welcome
news in clarifying the scope of the initial challenge to an
arbitration proceeding, lending certainty in an area where
uncertainty has crept in because of the movement of
arbitration out of its “founding” nests of construction and
labor into consumer transactions.

Alabama’s First Interpretation of its Private
Prompt Payment Statute

The Supreme Court of Alabama recently answered
completely new questions regarding its private prompt
payment statute (“the Act”). The Act requires owners to
pay general contractors, and general contractors to pay
subcontractors, in a timely fashion (either pursuant to the
contractual terms the parties agreed on, or within
statutorily prescribed times). It requires a payor to state its
disputes in writing, if any, with a contractor or
subcontractor’s bill within either fifteen or five days,
respectively. If a payor fails to state its dispute in writing
and does not pay timely, it is subject to twelve percent
simple interest and attorneys’ fees on the unpaid amounts.

The Act is largely untested in litigation, as are many of
the relatively new prompt payment acts around the country.
One question payors have had regards the “bona fide

dispute” provision, which allows a payor to withhold up to
two times the amount of a disputed portion of a payment
request, and whether a payor would still be liable for
interest and fees if it eventually lost the dispute. The
Supreme Court of Alabama has held that a payor is not
responsible for interest if it loses a bona fide dispute, but
that it remains responsible for attorneys’ fees. “We
conclude that the statute provides for awarding attorney
fees irrespective of whether a party is entitled to
interest....”

The court also answered two ancillary issues in its
opinion. First, a payor who withholds money and prevails
at trial is entitled to an award of attorneys’ fees. In the
court’s words, the provision for attorneys’ fees can “cut
both ways.” Second, the court held that the specific use of
“judgment” with relation to an award of attorneys’ fees
meant that a party who wins at trial may not receive an
award of fees for its appellate expenses.

Courts in other states have not always made the sharp
distinction between recovery of interest and fees, but
Alabama’s statute is written differently, wrote the Court.
This decision may produce some peculiar results where the
amount of fees is high when compared to the principal
amount recovered, but is faithful to the text of the Act that
reads “the party in whose favor a judgment is rendered
shall be entitled to recover payment of reasonable
attorneys’ fees....” (emphasis added)

Oregon Court Clarifies the Obligations of a
CGL Carrier to its Additional Insured

Construction projects can be dangerous. In spite of
efforts by owners and contractors to promote a safe
workplace, injuries occur. Prime contractors often seek
contractual protection from injury claims, by obtaining
indemnity agreements in their subcontracts. In addition,
prime contractors will require their subcontractors to name
them as an “additional insured” under their subcontractors’
commercial general liability (“CGL”) insurance. If the
subcontract is followed and enforced, the prime
contractor should be able to tender a personal injury claim
or lawsuit directly to its subcontractor’s CGL carrier, and
the subcontractor’s CGL carrier would be obligated to
defend the prime and pay the claim, in accordance with the
subcontractor’s CGL policy. This approach makes sense
where the indemnifying subcontractor is responsible for
causing the injury, but it may not make sense where the
injury is unrelated to the subcontractor’s activities.

In Oregon, the State legislature enacted Or. Rev. Stat.
Section 30.140, that generally declares such arrangements
void as against the public policy of Oregon. ORS Section
30.140(1) provides that “any provision in a construction
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agreement that requires a person or that person’s surety or
insurer to indemnify another against liability for damage . .
. caused in whole or in part by the negligence of the
indemnitee is void.” Like many anti-indemnity statutes,
the purpose for this statute is to eliminate indemnity
clauses that create a ”license to be negligent.” The Oregon
legislature apparently feared that prime contractors would
have no incentive to assure safety if they knew that any
liability could be passed down to their subcontractors’
CGL carriers, regardless of their own fault. In one case, the
Oregon Supreme Court applied this provision to invalidate
a provision requiring a subcontractor to procure additional
insured coverage for its prime contractor. Walsh
Construction Co. v. Mutual of Enumclaw, 104 P.2d 1146
(Or. 2005). In that case, there was no evidence that the
subcontractor caused the injury for which the prime
contractor was seeking additional insured protection.

The Oregon Statute hasan exception. Section
30.140(2) preserves indemnity agreements, and agreements
to provide additional insured protection, where the liability
“arises out of the fault of the indemnitor, or the fault of the
indemnitor’s agents, representatives, or subcontractors.”
The “license to be negligent” concerns that motivated
adoption of the statute do not exist where the subcontractor
that was required to obtain additional insured coverage for
the prime contractor was at fault for the injury.

In Hoffman Construction Company v. Travelers
Indemnity Insurance Company, (Nov. 28, 2005), a federal
district court in Oregon applied the exception stated in
Section 30.140(2) and found that a subcontractor’s CGL
carrier was obligated to provide a defense and coverage to
an additional insured prime contractor where there was
evidence that the subcontractor was at fault for the injury.
The case arose out of an injury suffered by a workman in
the “clean room” of a Hewlett Packard plant being
constructed by Hoffman. The *“clean room” mostly
involved work by one of Hoffman’s subcontractors,
Advanced Technologies Group (“ATG”). Hoffman was an
additional insured under ATG’s CGL policy, issued by
Travelers. When the injured worker asserted a claim
against Hoffman, Hoffman tendered the claim to Travelers.

The Court rejected Travelers’ attempt to obtain a
summary judgment dismissal of Hoffman’s request for
indemnity based on Section 30.140(1) and Walsh,
reasoning that Travelers was obligated to defend and
indemnify Hoffman because ATG was arguably at fault for
the injury. Even thought the injured worker was not an
ATG employee, the Court found that ATG’s failure to
properly construct temporary steps in the “clean room”
may have caused the injury. Therefore, Travelers’
obligation to defend and indemnify Hoffman as an

additional insured was preserved by the Section 30.140(2)
exception. The Court ordered Travelers to defend and
indemnify Hoffman, granting Hoffman’s cross-motion for
summary judgment.

In  some  states, including Oregon, indemnity
clauses that purport to indemnify a prime contractor against
its own negligence are not enforceable. In these states,
Walsh and Hoffman illustrate that a similar approach may
be applied to additional insured clauses in subcontract
agreements. You should consult the particular laws of each
state in which you work, to assure that your subcontracts,
including any indemnity and insurance requirements stated
in your subcontracts, are enforceable. In states like
Oregon, it makes sense to draft your indemnity and
additional insured clauses in such a way that the obligation
is limited to situations where your subcontractor, or the
agents of your subcontractor, are partially or entirely at
fault for the personal injury or property damage for which
indemnity and coverage will be sought.

One final practical point about “additional insured”
obligations: every prime contractor should have in place a
procedure for confirming that its subcontractors have in
fact procured the additional insured coverage required by
the terms of the subcontract. Far too often, the
subcontractor fails to procure the “additional insured”
coverage for the prime contractor, and the prime contractor
is left exposed. If the subcontract clauses are written
properly, and steps are undertaken to assure that appro-
priate insurance is in place, the prime contractor can be
protected from any personal injuries that arise from the
subcontractor’s work.

Recovery of Bid Preparation Costs
Requires Causal Connection to
Basis of Bid Protest Action

When a government agency solicits work through the
competitive bid process, it is obligated to consider all bids
fairly and honestly. A breach of this obligation often
allows a bid protester to seek recovery of its bid
preparation costs as part of its remedy. However, bid
protesters cannot assume that the existence of a bid
irregularity automatically entitles them to recover their bid
preparation costs. In Lakloey, Inc. v. University of Alaska,
the Supreme Court of Alaska held that a bid protester was
not entitled to recover its bid preparation costs where there
was no evidence that the bidding irregularities wasted costs
already expended in bid preparation or otherwise caused
the protester to incur additional costs.

On March 5, 2003, the University of Alaska solicited
bids for improvements to an existing facility. All bids
were to be opened at 2 p.m. on March 20, 2003. Lakloey
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submitted its bid before 2 p.m. on March 20. Before 2
p.m., but after Lakloey submitted its bid, the university
issued Addendum #2 which changed several bid criteria,
adjusted the amount of required builder’s insurance, and
changed the bid opening date to April 1. Lakloey
submitted a protest letter to the university alleging that the
issuance of Addendum #2 violated the conditions of the
solicitation, the university’s procurement regulations, and
Alaska’s procurement code. The university rejected
Lakloey’s protest and Lakloey appealed the denial on
March 31. Despite its pending protest, Lakloey submitted
another bid on April 1. All of the bids exceeded the
available project funds and were therefore rejected by the
university.

Alaska Statute 36.30.585 limits a successful bid
protester’s damages to “reasonable bid or proposal
preparation costs.” Lakloey argued that several bid
irregularities had occurred and thus, under the statute, it
was entitled to its full bid preparation costs. First, by
allowing only 15 days for the preparation of bids, the
university violated Alaska Statute 36.30.130 which
requires at least 21 days between the dates of solicitation
and bid opening. The university had also failed to provide
written justification for the reduced bidding period. The
court agreed that the university had violated the statute, but
held that Lakloey had not alleged, much less proved, that it
suffered any damages caused by the shortened bidding
period or the lack of written justification. Consequently,
this violation did not entitle Lakloey to recover its bid
preparation costs.

Lakloey also argued that the issuance of Addendum #2
on the originally scheduled bid opening date violated a
statement in the instructions to bidders that any addenda
would be issued no later than the day before bid opening.
The court held that Lakloey had not asserted that it acted
any differently between March 19 and 2 p.m. March 20,
than it would have if Addendum #2 had been issued on
March 19. Moreover, because Lakloey was able to submit
a bid for the solicitation as modified by Addendum #2, its
pre-Addendum #2 non-insurance-related bid preparation
costs were not wasted. Thus, Lakloey had not demon-
strated that it had relied to its detriment on the repre-
sentations made about the timing of addenda and was not
entitled to recover any bid preparation costs.

The court’s decision in Lakloey illustrates that, in order
to recover bid preparation costs, successful bid protesters
should be prepared to demonstrate a causal connection
between the basis of the bid protest and the additional costs
incurred, or resources wasted, in bid preparation.

Contractors in Maryland May Acquire an
Interlocutory Mechanics’ Lien Without
Waiving Their Contractual Rights to Arbitrate

The Court of Appeals of Maryland recently held that a
contractor does not waive its contractual right to compel
arbitration merely by obtaining an interlocutory mechanics’
lien.

The Maryland Code, which sets out the requirements
for filing and enforcing a mechanics’ lien at Md. Code
Ann., Real Prop. § 9-101 et seq., provides that a petition to
establish and enforce a mechanics’ lien be filed within 180
days after the work has been finished or materials have
been furnished. From the petition and any exhibits filed by
the contractor, the court may conclude that there is a
reasonable ground for a lien to attach and enter an order
directing the owner to file an answer as to why the lien
should not attach. The court’s order will also set a date for
a hearing on the petition. After reviewing the record, the
court may either enter a final order establishing or denying
the lien in the amount not in dispute, or enter an
interlocutory order which: 1) establishes the lien; 2)
describes the property to which it attaches; 3) states the
amount of the claim; 4) states the amount of bond that the
owner may file to have the lien released; 5) may require the
claimant to files a bond; and 6) assigns a date for the trial
of all matters at issue.

In Brendsel v. Winchester Constr. Co., a contractor
sought payment from a property owner for whom it had
provided labor and materials. The contractor filed a
petition to establish and enforce a mechanics’ lien which,
among other things, sought a stay of proceedings after an
interlocutory lien was established pending the outcome of
an arbitration proceeding between the parties. In response
to the court’s order to show cause why a lien should not be
granted, the owner filed an answer denying that any
amount was due the contractor and a counterclaim seeking
damages for overcharging and defective work.

At the same time as the answer and counterclaim were
filed, the parties filed a consent motion in which they
agreed to postpone the scheduled hearing on the request of
an interlocutory mechanics’ lien, to conduct limited
discovery, and to permit an interlocutory lien to be
established during the discovery period in the amount
sought by the contractor. In addition, the parties expressly
agreed in the motion that “neither this Consent Motion nor
their activities during the Discovery Period, nor the
issuance of the interlocutory lien order proposed hereunder,
shall prohibit or waive any party’s right to proceed in
arbitration, or to object thereto, to the same extent as if this
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Motion had not been filed and the actions proposed
hereunder had not been taken.”

Shortly after receipt of the consent motion, the court
entered an interlocutory mechanics’ lien in the amount
sought by the contractor and declared that neither the
consent motion, discovery conducted during the discovery
period, nor the order would prohibit or waive the parties’
rights to arbitration. That same day, the owners filed an
amended answer and counterclaim.  The contractor
answered the counterclaim, asserting, among other things,
that the counterclaim was subject to arbitration. After
limited discovery which included depositions, the owner
filed a motion for partial summary judgment on its
counterclaim to which the contractor responded with a
petition to compel arbitration and stay all further judicial
proceedings on the grounds that the counterclaim was
subject to arbitration. The owner opposed the petition,
arguing that the contractor had waived its right to
arbitration by seeking a mechanics’ lien and by failing to
provide written notice of a demand for arbitration within a
reasonable time after the dispute had arisen.

Considering the totality of the circumstances and citing
the decisions from other courts, the Maryland Court of
Appeals declined to adopt a per se rule that the mere
seeking of an interlocutory lien constitutes a waiver of
arbitration. The court made it clear that “with respect to
waiver of a contractual right to arbitrate disputes, that
waiver involves a matter of intent that ordinarily turns on
the factual circumstances of each case and that the
intention to waive must be clearly established and will not
be inferred from equivocal acts or language.” As the
Brendsel court further explained, an interlocutory
mechanics’ lien is in the nature of a provisional remedy
sought to maintain the status quo so that an arbitration
proceeding can have meaning.

Given the predominant view across jurisdictions that
the availability of such provisional remedies is permitted
under the Federal and Uniform Arbitration Acts and does
not conflict with the right to enforce arbitration
agreements, the Brendsel holding is likely indicative of
how courts will consider an interlocutory mechanics’ lien
in light of a party’s right to arbitrate.

Joint Venture Management Strategies

Joint Ventures can be problematical, particularly for
the minority venturer. In a helpful decision, the Armed
Services Board of Contract Appeals allowed the minority
member of the JV to appeal under the Contract Disputes
Act of 1978, despite the fact that the JV’s Management
Committee (controlled by the majority partner) did not
authorize the appeal. The issue between the Government

and the JV was the amount of work to be performed by the
JV’s own forces as the prime contractor. The JV itself
refused to dispute the Government post-contract award
requirement of 25%, so the minority partner disputed the
directive. The Government asked that the dispute be
dismissed because the JV Management Committee did not
authorize the dispute.

The ASBCA based its decision on the fact that the
minority partner had taken the refusal to authorize an
appeal to the arbitration dispute resolution process
authorized by the JV Agreement. The question to the
arbitrator was whether the managing partner’s (and thus the
Management Committee’s) decision was proper with
respect to the dispute. The arbitrator ruled it was not and
granted the minority partner the right to challenge the
Government’s directive. The ASBCA found that the man-
aging partner had agreed to be bound by arbitration of JV
disputes and that the arbitrator’s authority to award
remedies was unlimited. Finally, the ASBCA held it was
not limited to looking only at the JV Agreement or to the
terms of the JV-Government contract to determine who had
the authority to act on behalf of the JV.

Hence, this case (Sarang-National Joint Venture,
ASBCA, 2006), provides a strategy for a minority JV
partner to attempt to obtain redress for a wrong done the
JV, where the majority partner objects. The strategy is not
limited to an arbitration provision within the JV agreement,
because the minority partner might have sought similar
relief from a court under a Declaratory Judgment action.

Mold Remediation Specialists Beware! Court
Finds Specialist Liable for Recommending
Unnecessary Remedial Services

Mold remediation specialists may be liable to their
clients for breach of contract when recommending
remedial services not justified by the circumstances. In
Moore v. Chodrow, the Florida Fourth District Court of
Appeals found a mold remediation specialist liable to
homeowners for performing remedial services after testing
revealed such services were unnecessary. In Moore, the
homeowners discovered a mold problem caused by a water
leak in their condominium. Their contractor, who was not
experienced in mold remediation, recommended a mold
remediation specialist, Talmadge Moore, to address the
issue. Moore inspected their condominium and performed
tests. He recommended that the homeowners move out
immediately, for health reasons, and entered into a contract
with the homeowners for the rental of air scrubbers and
dehumidifiers. The contract stated that the machines “are
needed to control further damage caused by airborne
mold.” Moore further stated that he would monitor and
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change the filters on the equipment multiple times daily.
The test results revealed that the mold levels inside the
house were less than the levels outside. This is significant
because the homeowners’ expert testified that a health risk
only arises when the mold levels inside the house are
greater than those outside. Thus, the court found that the
homeowners did not need to rent the machines. Moore,
however, failed to share the results of the testing with the
homeowners and further recommended that they continue
to rent the machines. After some 300 days (at $400/day) of
using the machines and employing the specialist’s services,
the homeowners contacted another specialist who advised
them the machines were not necessary and had not been
necessary at the time of testing. Further adding to the
homeowners’ case was the fact that Moore failed to
properly place and monitor the equipment under the terms
of the contract. Although Moore sued for payment of rental
fees under the contract, the court found Moore at fault for
breach of contract, and the homeowners were relieved from
paying additional rental fees despite Moore’s argument that
he had not breached the contract. As this case illustrates,
mold remediation specialists should, “at a minimum” (as
the court directly stated), share testing results with their
clients (in this case, that testing showed no airborne mold
problem), before advising them to pursue a course of
treatment. Moreover, when the testing does not support a
course of treatment, specialists are best served not
recommending potentially unnecessary services, unless
confirming with the client, in writing, that the client elects
to continue despite the specialists’ advice that such services
are probably not necessary.

New Contractor Licensing
Requirements in Georgia

For those contractors performing, or considering
performing, work in Georgia, be aware of Georgia’s new
contractor licensing requirements. See, O.C.G.A. 88§ 43-
41-1 through 43-41-17. The new law creates a statewide
licensing requirement for all residential and general
contractors in Georgia as well as “at risk” construction
managers and the entity performing the construction
component of design/build contracts. July 7, 2007 is the
deadline by which everyone covered by the new law must
have obtained a license.

The new law provided grace periods, all of which are
now expired, for companies to apply for exemption from
the examination requirements of the new law. All new
applicants will be required to submit to the examination
process.

The law contemplates three classes of license: (a)
residential — basic for single and two family home

construction; (b) residential — light commercial for
buildings less than four stories, either wood or metal frame,
brick veneer, 25,000 square feet or less, prefabricated
structures and pre-engineered structures; and (c) general
contracting for unlimited contracting work, including the
lower “residential” classes.

BARW Hosts Associated Builder's &
Contractor’s “Future Leaders” Classes

The Alabama Chapter of The Associated Builders and
Contractors is presently conducting its 2006/2007 “Future
Leaders in Construction” Course (“FLIC”). Bradley Arant
Rose & White is hosting the FLIC class sessions for ABC
in Bradley Arant’s Birmingham office. FLIC has been
highly praised and well received as an excellent training
and networking opportunity for ABC member employees
who have exhibited leadership potential. The training days
for this course are August 2", 9" 16™ and 23™. The
keynote speakers scheduled for the luncheons held on each
of the course days are Jody Saiia of Saiia Construction,
LLC, Bill Morton of The Robins & Morton Group,
Geoff Golden of Golden & Associates Construction and
Craig Beatty of C.S. Beatty Construction. Bradley Arant
is very pleased to have the opportunity to host the course
and wishes to extend ABC a special thanks for the
opportunity to participate in the training of tomorrow’s
construction leaders.

Bradley Arant Lawyer Activities:

May 8, 2006: Wally Sears was the panel leader for a
presentation on “LNG Facilities — Challenges and
Opportunities for the Owner and the Contractor in the
International Market” at the International Construction
Superconference in London, UK.

May 9, 2006: Wally Sears presented an in-house seminar
to a client on basic construction contract law principles and
the importance of good record keeping.

May 18-19, 2006: Rhonda Andreen and Arlan Lewis
attended the ABA Forum on the Construction Industry’s
Annual Meeting, “Swimming with the Sharks: Litigating
the Construction Case and More,” in San Diego.

June 2006: Nick Gaede taught a course on International
Arbitration in Fribourg, Switzerland. The course was
attended by students from the University of Alabama and
the University of Fribourg Schools of Law.

June 6 and 8, 2006: Wally Sears and Jim Archibald
presented two one-day seminars to sales, procurement, and
project management employees of a large EPC contractor
client on construction contracts, record keeping, and
project execution in Beaumont and Tyler, Texas.
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June 14, 2006: David Bashford, John Bond, Eric
Frechtel, Michael Knapp, Doug Patin, Mabry Rogers
and Colin Stockton presented a seminar titled “Legal
Issues Facing the Construction Professional: The Most
Common Pitfalls and How to Avoid Them in North
Carolina” in Charlotte, North Carolina.

June 28, 2006: David Owen lectured on the topic of
“Legal Aspects of Construction Management” as part of a
graduate course at the University of Alabama at
Birmingham’s School of Engineering.

July 19-21: Arlan Lewis and Mabry Rogers attended
the 2006 ALFA Construction Practice Group Seminar on
the topic of “Construction Claims — A Roadmap to
Success: How Construction Professionals, Insurers and
Counsel Prevent Claims and Limit Exposure.” This was
the first annual meeting of ALFA’s newly formed
Construction Practice Group.

July 22, 2006: John Bond and Wally Sears made a
presentation on price escalation, force majeure, and black
box (performance essential vendor equipment) liabilities at
a large EPC Contractor’s in-house seminar for senior
management personnel in Las Vegas, Nevada.

July 25, 2006: Donna Crowe, Eric Frechtel, and J.R.
Steele presented a seminar titled “Construction Lien Law”

in Washington, DC on Maryland, District of Columbia, and
Virginia mechanic’s lien laws.

August 21- November 20, 2006: Wally Sears will teach
a Construction Law course at the University of Alabama
School of Law.

August 24, 2006: Axel Bolvig and Rhonda Andreen will
present the legal portion of a seminar titled “Managing
Construction Projects” in Birmingham, Alabama.

September 2006: An article titled “Mechanic’s Liens in
Alabama” written by Axel Bolvig and Rhonda Andreen
will be published in the September issue of the National
Association of Credit Managers’ magazine.

September 28, 2006: Sabra Barnett, Rob Campbell,
John Hargrove, Mitch Mudano, and David Pugh will
present a seminar titled “Fundamentals of Construction
Contracting” in Birmingham, Alabama.

October 2006: Mabry Rogers is the coordinator and will
be one of the speakers at a Bradley Arant conducted client
seminar to be presented at a client’s headquarters in New
York on the topics of Sarbanes-Oxley compliance for
public companies and the upcoming changes regarding
electronic discovery embodied in the Federal Rules of Civil
Procedure. New York CLE credit will be given for the
seminar.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE CONSTRUCTION
INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE
CASE CITES, YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 7 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procure-
ment fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is
part of their attempt to inform their readers about significant current events, recent developments in the law and their
implications. Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other,
relationship, duty or obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes
only, and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you
may have. For further information about these contents, please contact your lawyer or any of the lawyers in our group
whose names, telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.
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Jeffrey D. Komarow (Washington, D.C.) ......ccccoceveieniiinniennn, (202) 719-8211...ceiieieieeeieieeeee e jkomarow@bradleyarant.com
Michael S. Koplan (Washington, D.C.)......ccccoeveiviiiiivicniciiinieinns (202) 719-8251....ccueviieiiiiciesieieiee e mkoplan@bradleyarant.com
ATIAN D LEWIS ..ttt (205) 521-8131...cccviiiiericiiiieiie e alewis@bradleyarant.com
Michael D. MCKIDDEN .......ccooiiiiiiiiee e (205) 521-8421 ..o mmckibben@bradleyarant.com
James William Manuel (Jackson) .........ccccooeveneiniinienciincee (601) 948-9936.......ceeuieieriirieieieee e wmanuel@bradleyarant.com
Mitchell S. MUdano ..........ccooiiiiie e (205) 521-8544 ..o mmudano@bradleyarant.com
Andrew J. Noble, T ... (205) 521-8342......oieiieieeei e anoble@bradleyarant.com
DaVvid W. OWEN ...ttt (205) 521-8333....ceiiiieeeieriene s dowen@bradleyarant.com
Douglas L. Patin (Washington, D.C.) ......ccccceevvoinerniieiieieneienas (202) 719-8241 ..ot dpatin@bradleyarant.com
JEFFrEY AL PELEIS ..o e (205) 521-8583........ccviieiciiiiesiesieiee e jpeters@bradleyarant.com
J.DavId PUGN ..o e (205) 521-8314....ccuiiiiieiciiece e dpugh@bradleyarant.com
E. Mabry ROQEIS. ..ottt (205) 521-8225......cociiieieiriere s mrogers@bradleyarant.com
Katherine L. Ruff (Washington, D.C.) .....ccccoceoiiniiiniiciiiiee (202) 719-8208.......cceeeeieiirienieieeeeeie e kruff@bradleyarant.com
Walter J. SEArs H ..o (205) 521-8202....c..oieeieieeieieieeee s wsears@bradleyarant.com
J. R. Steele (Washington, D.C.) ..o (202) 719-8222......cneeeieeit et jsteele@bradleyarant.com
H. Harold Stephens (HUNESVIIIE)...........cooereiiiiiiiieceie e (256) 517-5130....cciierieiierinieniesienieeeeee e hstephens@bradleyarant.com
Colin R. Stockton (Charlotte) ..........ccocveeeriieneiieieesese e (205) 338-6005.......ccueeerieririenierienieeeiee s cstockton@bradleyarant.com
Robert J. Symon (Washington, D.C.) ......cccccevvvineiiiceiesesieienas (202) 719-8294 ......c.veveiieieciececeieee e rsymon@bradleyarant.com
Sabra Barnett WIireman .........ccocvevvviiiniienicise e (205) 521-8549.....cciiiiiieieeiiieeeee e swireman@bradleyarant.com

Note: The following language is required pursuant to Rule 7.2 Alabama Rules of Professional Conduct: No
representation is made that the quality of the legal services to be performed is greater than the quality of the legal
services performed by other lawyers.
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Update on Engineer Testimony Rules and
Regulations

As was touched on in the third quarter newsletter, a July
28, 2006 opinion by the Supreme Court of Alabama
announced a dramatic change to legal standards for expert
engineering testimony in Alabama. The court was faced with
the meaning of a 1997 amendment to Alabama’s engineering
licensure statute, which added the word “testimony” to the
definition of what constitutes the “practice of engineering” in
Alabama. The court held that, as a result of the 1997
amendment, an expert seeking to provide testimony on issues
related to engineering must be a licensed Professional
Engineer (“PE”) with the State Board of Licensure for
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Professional Engineers and Land Surveyors (“the Board™).

In addition to the evidentiary implications of the recent
Supreme Court holding, there are also criminal penalties for
violation of the licensing statute. The Alabama Code makes it
a Class A misdemeanor for anyone to practice, or hold
himself or herself out as qualified to practice engineering
within this state without being licensed by the Licensure
Board. This fact raises the stakes for lawyers, engineers, and
litigants seeking to understand the effects of this ruling.

The decision leaves many questions unanswered. For
example, it does not explore whether the administrative
definition and licensing statute apply to engineering tasks
performed in other jurisdictions for litigation pending in
Alabama, including: 1) design, research, testing, and
production engineering conducted by manufacturing employ-
ees; 2) engineering analysis done outside the State of Ala-
bama; or 3) testimony from a deposition conducted outside
the State. These were not considered by the Alabama court.

In response to the uncertainty created by the recent
decision, the Board held a public meeting on August 10-11,
2006, to receive comments from interested parties, including
members of the legal and engineering communities. In
response to the issues raised at the hearing, the Board, on
August 28, 2006 issued an advisory opinion further outlining
the Board’s definition of “testimony.” That advisory opinion
provides, in part, as follows:

[T]estimony that constitutes the practice of engin-
eering is also limited by the Board’s administra-
tive definition of testimony by being applicable
only to testimony related to engineering activities
in the State of Alabama. This opinion, for in-
stance, would not prevent a person who is not
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licensed in engineering in Alabama from testifying
in Alabama about engineering work or design
performed outside of Alabama, such as the design
of an automobile part or other product designed
outside of the State of Alabama, nor would it
prevent an unlicensed individual from offering
opposing testimony should the court declare the
opposing expert otherwise qualified.

This excerpt, taken together with the definition of “testimony”
in the Board’s regulations, suggests that the Board intends for
an expert who conducts all of his or her “engineering work” in
a foreign state to be allowed to testify in Alabama without
violating the licensure statute. While the Board has attempted
to clarify and narrow the scope of the recent ruling,
substantial uncertainty remains.

If an engineer’s activities are not exempted under the
advisory opinion, or if a trial court determines that the witness
is engaged in the practice of engineering, he or she must have
an Alabama Engineering license in order to testify. Alabama
provides reciprocal licensure for engineers who are currently
licensed in another state. Additionally, the Board may author-
ize an applicant licensed in another state to practice engineer-
ing on a temporary basis while his or her application is
pending.

Alabama’s next legislative session does not begin until
February 2007. Until the legislature addresses the situation,
litigants should carefully plan their strategies in cases where
engineering testimony is needed.

Other states have recently ruled on this issue as well. The
South Carolina Supreme Court recently refused to endorse an
interpretation of the professional engineer licensing statute
that had the potential of either preventing out of state experts
from testifying in South Carolina courts or imposing the
burden of getting licensed in South Carolina simply to be
permitted to provide forensic testimony. Additionally, the
Supreme Court of Illinois held that while the presence of an
Illinois license may be a factor for a trial court to consider in
deciding on whether to allow an expert witness, the lack of
such license is not a bar to giving expert testimony in a civil
case.

Prohibiting A Bid By Another Company
May Be Problematic

Public bidding depends on free and open competition to
obtain the lowest responsive price. Prospective bidders must
be wary of any practice which might be construed to limit
competition. In a recent decision by the federal appellate
court that supervises federal trial courts on the west coast, a
distributor for Johnson Controls (“JCI”) alleged it had been
instructed by JCI, pursuant to its distributorship agreement
with JCI, not to submit bids on at least two public projects
(Long Beach VA Hospital; University of California,

Riverside). Apparently the distributor complied and then filed
an arbitration (under the distributorship agreement) alleging
antitrust and interference with the contract. The arbitrators
found in the distributor’s favor. The distributor also filed a
qui tam action alleging violation of the federal and California
False Claims Acts. Whether bid-rigging can be a violation of
either the federal or California False Claims Acts is a complex
issue that generally requires full development of the factual
underpinning for “false certification” or “fraud in the induce-
ment” theories regarding the government’s award of the
underlying contract. Hence, the distributor was allowed to go
forward with its qui tam suit against JCI.

We have no reasons to believe that preventing bids by
potential competitors occurs frequently, if at all. To the
extent your company encounters such a situation (or suspects
it), you will want to seek your lawyer’s guidance.

Claims To The Government Must Be
Certified In Good Faith

On October 13, 2006, the Court of Federal Claims issued
an opinion reminding contractors that certified claims to the
government must be “made in good faith” and that “to the
extent a contractor increases the claim submission by the
fraudulent addition of items or costs or by misrepresenting its
claim items or costs,” the contractor will be “liable to the
government for an amount equal to such unsupported part of
the claim.”

The general contractor certified a claim for $64 million in
equitable adjustments even though only $13.4 million of the
claim constituted “incurred damages,” with the remaining $50
million as projected future costs. After the government
denied its claim, the contractor filed a complaint seeking
damages in the full amount of the claim, without
distinguishing the incurred from the future costs.

The court held that the Contract Disputes Act requires
that claims be certified in “good faith” and that “the amount
requested [must] accurately reflect[] the contract adjustment
for which the contractor believes the government is liable.”
After listening to testimony of the contractor’s own witnesses,
the court found that the contractor had submitted the claim as
a negotiating ploy; that the general contractor did not believe
that the government owed it $64 million as a matter of right;
and that its claim was “an attempt to defraud the United
States.” The court stated that even though a contractor may
claim future expenses, the contractor’s claim must show that
projected costs are in good faith, in compliance with the FAR,
and clearly identified as costs not yet incurred.

The court found in favor of the government on its
counterclaims against the contractor for fraud. The court held
that the contractor made its claim for purposes other than a
good faith belief that the government owed the contractor the
amount certified in its claim and awarded the government $50
million, the amount of the certified claim that was “fraudulent
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without question.” In doing so, the court chastised not only
the contractor, Daewoo, but its lawyer and consultant as well.

A contractor must only certify a claim in the amount that
it believes in good faith is due and that at the time of
certification the data submitted is accurate and complete to the
best of the contractor’s knowledge. Further, the court noted
that a contractor cannot “cure” a fraudulent claim. Therefore,
this case reminds contractors that before certifying claims to
the government, it is important to include only costs and
pricing amounts for which the contractor believes in good
faith the government is liable. When the claim includes the
claims of subcontractors, the contractor must believe the
subcontractor has stated a prima facie case, but need not audit
the subcontractor’s claim.

Attorneys’ Fees in Arbitration:
Be Careful What You Ask For

It is not uncommon for an arbitration agreement to be
silent about whether the arbitrator(s) may award attorneys’
fees. Even so, the parties often ask for their attorneys’ fees
once arbitration is underway. After all, if you don’t ask for
them, you won’t get them, and the other side will probably
ask for them anyway. We can always withdraw the request
later. Or so goes one school of thought. Recently, the federal
appeals court supervising trial courts in Colorado, Kansas,
New Mexico, Oklahoma, Utah and Wyoming decided that
such a request for attorneys’ fees would cost the losing party
$193,000.

In that case, Hollern initiated arbitration against Wach-
ovia claiming that a Wachovia broker acted negligently and
breached its fiduciary duties in managing a family trust. The
account agreement between Hollern and Wachovia called for
arbitration of all disputes according to either NASD or NYSE
procedures, but was silent as to the award of attorneys’ fees in
the arbitration. Hollern chose NASD procedures, which grant
arbitrators the authority to award attorneys’ fees.

In her statement of claim, Hollern sought attorneys’ fees.
Wachovia likewise sought attorneys’ fees in its answer. In
addition, both parties signed an NASD Arbitration Uniform
Submission Agreement in which they agreed to submit the
issues identified in their pleadings to arbitration.

At the conclusion of the arbitration, the arbitrators asked
the parties to submit affidavits of attorneys’ fees. In her
submission, Hollern argued that an award of attorneys’ fees
was not only permitted under NASD’s procedures, but also
under a Colorado statute, which she argued was applicable.
Wachovia also relied on Colorado law in support of its claim
for attorneys’ fees.

The arbitrators issued an award denying Hollern’s claims

in their entirety and awarding Wachovia $193,000 in
attorneys’ fees under the Colorado statute.

Hollern filed a motion in district court to have the
attorneys’ fees portion of the award set aside. Hollern argued
that the arbitrators erred in applying Colorado law and
exceeded their powers in awarding attorneys’ fees. According
to Hollern, Virginia law governed the dispute and required
that the parties expressly authorize an award of attorneys’ in
their arbitration agreement. Because the account agreement
between Hollern and Wachovia contained no such express
authorization, Hollern contended that the award of attorneys’
fees was improper. The district court agreed and vacated the
attorneys’ fees portion of the award.

The appellate court reversed the district court. It found
that even if Virginia law applied and required the parties to
expressly authorize an award of attorneys’ fees in their
arbitration agreement, Hollern and Wachovia satisfied that
requirement. Although the account agreement itself did not
expressly permit an award of attorneys’ fees, the parties’
subsequent submissions to the arbitrators, in particular the
Uniform Submission Agreement and the attorneys’ fees
affidavits, amended the original arbitration agreement to
expressly authorize attorneys’ fees.

Attorneys’ fees can be a significant risk and expense in
arbitration or litigation. One way to make that risk and ex-
pense more predictable in arbitration is to expressly address
the arbitrator’s authority to award attorneys’ fees in the arbi-
tration agreement. Where the arbitration agreement is silent,
parties should be aware that certain conduct during the arbi-
tration, such as specific requests for the award of attorneys’
fees, may be found to modify their agreement, and that later
withdrawal of such a request may not undo the modification.

Condominium Projects: Assessment of Risks

As the real estate market fluctuates, an owner/developer
may seek to convert what started as a residential construction
project (e.g., rental apartments) to a condominium/cooperative
project. Such a transition creates increased risks for the
contractor and should be evaluated carefully before agreed to
by the contractor. For example, although a contractor may
have insurance coverage for completed operations for
residential work, that coverage may exclude condominiums
and cooperatives. One reason for such an exclusion is that
warranty obligations on residential projects are sometimes
shorter in duration than warranties on condominium or coop-
erative projects. Indeed, in the District of Columbia, a 2-year
warranty against structural defects is required by statute for
condominiums. Another increased risk to the contractor aris-
es from the multiple ownership aspect of a condominium
project. Whereas, for a residential project, the contractor gen-
erally must satisfy only one owner at project completion, for a
condominium project the contractor is subject to the stan-
dards, opinions and demands of multiple owners, and thus a
higher level of individual scrutiny regarding material and
workmanship. This tends to complicate, extend and increase

© 2006




BRADLEY ARANT ROSE & WHITE LLP

PAGE 4

CONSTRUCTION & PROCUREMENT LAW NEWS
FOURTH QUARTER 2006

the costs of the punchlist, close-out and warranty phases.
Multiple ownership may also expose the contractor to
potential lawsuits by multiple owners for construction defects,
warranty issues, mold-related liability, and other claims.

While the laws of the jurisdiction where the project is
located and the specific obligations in the proposed con-
struction contract are paramount considerations for a contrac-
tor’s risk assessment and choices, there are several contractual
ways a contractor can try to partially mitigate the increased
risks associated with a change from apartments to condomin-
iums or cooperatives. For example, the contractor can price
the cost of the change and add it to the contract price. This
could take the form of an additional lump sum for labor and
material per condominium unit, an additional lump sum for an
expanded QA/QC plan, additional monthly amounts for
extended warranty periods, or numerous other options. Con-
tractors should carefully consult with their estimating team to
make sure all cost issues are addressed.

Another way for a contractor to partially mitigate the
increased risk is to contractually limit its liability. This could
take the form of a cap on warranty liability, an indemnity and
hold harmless agreement from the owner/developer for claims
brought by individual owners, express waivers of liability by
the owner/developer, and other contractual limits. In addition,
there are several insurance carriers that offer project-specific
insurance policies designed for residential exposure for both
apartments and condominiums.

Because the risks of a condominium project are affected
not only by the specific obligations expressed in the contract
but also by the different laws of the various states, contractors
should consult legal counsel to make sure their risk
assessments address relevant legal issues.

How Much is Too Much?
Preliminary Litigation and Waiver
of the Right to Compel Arbitration

In a recent case, the Supreme Court of Alabama held that
a general contractor’s filing of a motion to dismiss and an
Answer before filing a motion to compel arbitration was not a
substantial invocation of the litigation process, as would
constitute waiver of its right to compel arbitration.

Zedot, acting as a general contractor on a construction
project in Jefferson County, entered into a subcontract with
Red Sullivan’s Conditioned Air Services, Inc. (“CAS”) that
contained an arbitration clause. However, after Zedot termin-
ated CAS citing deficient work, CAS ignored the arbitration
clause and sued in state court.

Zedot filed a Motion to Dismiss, arguing that the statute
of limitations barred CAS’s claim. The court converted the
motion to a motion for summary judgment. After the court
denied summary judgment, Zedot filed an answer to CAS’s
complaint as well as a counterclaim alleging breach of

contract. In its answer, Zedot pleaded arbitration as an
affirmative defense, stating that it asserted its counterclaim
only to preserve that claim. One month later, CAS filed an
answer to Zedot’s counterclaim. A month after that, Zedot
filed a motion to compel arbitration. CAS opposed the
motion, arguing that Zedot had waived its right to arbitration
by participating in the litigation process. The trial court
agreed with CAS and denied Zedot’s motion to compel
arbitration, and Zedot appealed.

The Alabama Supreme Court reversed, adopting the
“substantiality” test used by most courts in analyzing waiver
of arbitration. The court stated that a party opposing arbitra-
tion “must demonstrate that the movant has substantially
invoked the litigation process and thereby the opposing party
would be substantially prejudiced if the case were submitted
to arbitration.” It then referred to the Federal Arbitration
Act’s preference for enforcing arbitration clauses, and to
Alabama’s presumption against waiver of the right to compel
arbitration. The court stated that the fact that the motion was
converted to a motion for summary judgment was not
dispositive of the issue. Significantly, the court noted that the
summary judgment motion did not impose upon CAS a
burden to engage in discovery in order to oppose the motion.

The court held that CAS was not substantially prejudiced
by having to arbitrate. Only four months had passed from the
filing of the complaint to the filing of the answer, which
claimed arbitration as an affirmative defense. No discovery
had taken place, and no hearings were held. The court also
noted that Zedot’s initial motion to dismiss was based on the
statute of limitations, and that Zedot had not had judgment
entered against it on any aspect of CAS’s claim.

One can glean an important lesson from this decision.
The court found significant the fact that little discovery had
taken place, and that Zedot had mentioned arbitration as an
affirmative defense in its answer. When deciding whether
to invoke an arbitration clause, sooner is always safer than
later. Had Zedot answered and counterclaimed without
mentioning arbitration in its answer, it is possible that the
court would have decided that Zedot had substantially
invoked the litigation process to CAS’s prejudice, and
therefore waived its right to compel arbitration.

No Notice? No Worries?

The rule that contractors who bring claims for damages
based on differing site conditions must first provide “prompt
written notice” to the contracting officer continues to be
eroded in the government contract context. A recent Armed
Services Board of Contract Appeals (“ASBCA” or “Board”)
opinion follows this current trend in the caselaw.

The recent ASBCA case, relying on four previous
ASBCA decisions, held that in order to invoke the notice
requirement contained in standard FAR clause 52.236-2 as a
defense to a differing site condition claim, the government
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must establish that “it was prejudiced by the absence of the
required notice.” Furthermore, the Board held that the notice
requirement is “waived if the government has actual or
constructive notice of the conditions encountered,” in spite of
the words in FAR 52.236-2 that “the Contractor shall
promptly and before conditions are disturbed, give a written
notice to the contracting officer of” differing site conditions.

In this case, the contractor received a contract to bury
electrical cable at Fort Carson, Colorado. The contract
required the contractor to place the electrical cable under-
ground and dig 4 to 6 inch conduits along a five-mile route.
The basis of the differing site condition claim was that after
the contractor began digging the conduits, the company
discovered that the soil along the route was filled with
underground debris including rebar, concrete and asphalt.
The contractor claimed the debris constituted a differing site
condition and that it was entitled to damage done to its drill as
a result of this condition. The Board concluded that the
differing site condition claim was valid.

In regard to notice, the Board found that the contractor
discovered the differing site condition as of October 1 and
that the government did not receive written notice of the
conditions until December 12. However, the Board found that
the contracting officer was aware of the condition as a result
of several site visits and phone calls on the part of the
contractor. The contractor continued to incur damage until it
finished the job the following November and during that time
continued to inform the government that the damage to its
drill was a result of the differing site condition.

The Board made no finding as to the exact date the
government gained actual or constructive notice of the differ-
ing site condition but nevertheless held that because the gov-
ernment had actual notice of the condition and was not pre-
judiced by a lack of written notice, the notice requirement was
not a bar to the contractor’s differing site condition claim. In
so holding, the Board relied on the rule that “the written
notice requirements are not construed hypertechnically to
deny legitimate contractor claims when the government was
aware of the operative facts.” Thus, as a result of this case
and cases like it, the written notice requirement in FAR
52.236-2 will not bar recovery in a differing site condition
case if the government has knowledge of the condition or was
not prejudiced by the lack of written notice.

Public Bid Laws and Bid Documents
Requirements are Strictly Enforced -- Or Else

A recent case decided by the Louisiana Supreme Court
articulates the standard that public bid document and bid law
requirements must be strictly followed. Louisiana, like many
jurisdictions, has adopted statutory requirements for the
administration of public contracting projects. Often, the
public bid package distributed to potential contractors is
confusing, inconsistent, and invites error. However, a recent

Louisiana case makes clear that in Louisiana it is critical to
comply with all of the requirements in all of the bid
documents or an awarded project may go to a competitor.

In this case, the City of New Orleans issued the
requirements for a demolition project in a seven-page bid
package. The bid documents required that a copy of the
City’s invitation to bid be attached to the back of the
submitted bid package. Hamp’s Construction was the low
bidder on the base package and the second low bidder on the
alternative package. The City accepted the alternative
package and awarded the project to the low bidder, Concrete
Busters of Louisiana, Inc.

The second low bidder challenged the award because
Concrete Busters had not attached the required “City
invitation” to the back of its bid submission. The trial court
focused on the satisfaction of “substantive formalities” and
found for the City and for Concrete Busters. The appellate
court disagreed and held that the bid requirements were to be
strictly applied. Hamp’s Construction argued that a public
entity cannot waive any deviation from the bid requirements,
so it was irrelevant whether the failure to attach an invitation
was insignificant or “substantive.”  After tracing the
development of public bidding law, the Louisiana Supreme
Court held that the statute calling for compliance with the
bidding requirements was not ambiguous, that the multiple
revisions had made it clear that bid documents were to be
strictly applied, and that the requirements could not be
waived.

Further, the court held that a public entity cannot waive
the requirements of the advertisement to bidders, the bid form,
or the public bid law. Nor can the public entity distinguish
between waivable and non-waivable, or substantive and non-
substantive requirements in those documents. A “right to
reject all bids” clause does not allow the public entity to
circumvent the bid rules. The court focused on the
application of the Louisiana statute that states: “the provisions
and requirements of this [bid law], those stated in the
advertisement for bids, and those required on the bid form
shall not be waived by any public entity.”

The practical relevance of this case centers on compliance
with the requirements of the bid package. One can see that a
simple error or omission can lead to disastrous results, either
by not being awarded the job or having to fight the award in
court. Public entities and contractors need to take to heart the
significance of each requirement that is presented in a bid
package because each one counts, and according to Louisiana,
there is no room for waiver.

OSHA Violation Admissible to Show
Construction Company’s Negligence in
Action Brought by Non-Employee

The Nebraska Supreme Court recently held a violation of
an Occupational Safety and Health Administration (OSHA)
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regulation may be admissible as evidence of negligence where
a third party non-employee brings a negligence action against
a construction company.

In the summer of 2001, fire damaged John Orduna’s
home in Omaha, Nebraska. The fire caused extensive damage
to the home, forcing Orduna to move out until it was repaired.
Orduna subsequently hired Total Construction Services (“To-
tal”) to repair the home. After construction began, Orduna
stopped by the house one night to collect some of his personal
belongings from the basement. Meanwhile, Total had
removed the basement stairwell and failed to erect any guard-
rails across the doorway—OSHA regulations provide that
employees shall be protected from falling more than 6 feet by
guardrails, covers, or personal arrest systems. Not knowing
the stairwell had been removed, Orduna fell through the dark
opening to the basement floor and fractured his ankle.

Orduna filed a negligence action against Total alleging
the construction company was negligent in failing to keep the
premises safe, failing to warn him of the unsafe or hazardous
conditions on the premises and violating specific OSHA
regulations. At trial, Total argued that any evidence of OSHA
violations should be excluded since Orduna was not an
employee and the regulations therefore did not apply to him.
However, the trial court disagreed, reasoning that while
OSHA exists to protect employees from unsafe work
conditions, it should apply equally to any person who
legitimately finds himself in the same place as an employee.
Accordingly, the trial court allowed the jury to consider any
OSHA violations it found as evidence of whether or not Total
had been negligent.

On appeal, the Nebraska Supreme Court upheld the
$183,000 jury verdict in favor of Orduna, finding evidence of
OSHA violations is relevant and admissible in negligence
actions involving an employer and non-employee. The court
did limit its holding by recognizing that a violation will not
establish negligence as a matter of law, but rather is evidence
the fact finder may consider in deciding the issue of
negligence. The court also noted that some OSHA regula-
tions impose a higher standard of conduct on employers than
would normally be recognized in the industry with respect to
third parties and non-employees. In such cases where a non-
employee brings suit, the employer would be permitted to
argue those circumstances to the jury.

This case emphasizes the importance of complying with
OSHA at all times. OSHA regulations help in securing the
safety of employees and non-employees alike, but perhaps
more importantly, they can help shield employers from
exposure to unwelcome litigation and liability.

Bradley Arant Lawyer Activities:

August 21- November 20, 2006: Wally Sears is teaching a
Construction Law course at the University of Alabama School
of Law.

August 24, 2006: Axel Bolvig and Rhonda Andreen
presented the legal portion of a seminar titled “Managing
Construction Projects” in Birmingham, Alabama.”

September 2006: Axel Bolvig has been recognized for
inclusion in The Best Lawyers in America in the specialty of
Construction Law.

September 2006: An article titled “Mechanic’s Liens in
Alabama” written by Axel Bolvig and Rhonda Andreen was
published in the September issue of the National Association
of Credit Managers’ magazine.

September 28, 2006: Rob Campbell, John Hargrove,
Mitch Mudano, and David Pugh presented a seminar titled
“Fundamentals of Construction Contracting” in Birmingham,
Alabama.

September 29, 2006: Michael Knapp lectured on the topic
of project documentation at the Federated Electrical
Contractors’ Fall Meeting in Anaheim, California.

October 2006: David Owen completed the Associated
Builders and Contractors’ Future Leaders in Construction
Program

October 5, 2006: Mabry Rogers coordinated and was one of
the speakers at a Bradley Arant conducted client seminar
presented at a client’s headquarters in New York on the topics
of Sarbanes-Oxley compliance for public companies and the
upcoming changes regarding electronic discovery embodied
in the Federal Rules of Civil Procedure. New York CLE
credit was given for the seminar.

October 10, 2006: Doug Patin presented a session on
Builder’s Risk Issues during the Construction Café at the
International Risk Management Institute (IRMI) Construction
Risk Conference in San Diego, California.

October 12-13, 2006: Rhonda Andreen, David Bashford,
Jonathan Head, Michael Knapp, and Arlan Lewis attended
the ABA Forum on the Construction Industry’s Fall Meeting
in Scottsdale, Arizona.

October 25, 2006: Chris Danley, J. R. Steele, and Doug
Patin attended the Court of Federal Claims 19" Annual
Judicial Conference in Washington, D.C.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE
CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE
OR WOULD LIKE THE CASE CITES, YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 7 OF THIS NEWSLETTER.
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The Costly Burden of E-Discovery: One State’s
Approach to Compelling and Allocating Costs for
Production from Back-Up Tapes

Recently, issues concerning the allowable scope of costly
and time-consuming electronic discovery have received con-
siderable attention by courts and legal commentators. A
growing number of companies are installing technology that
records and stores all electronic data produced or received by
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its personnel on back-up electronic tapes for the purpose of
recovering lost information in the event of catastrophic
computer failures. Generally, this technology takes a global
“snap-shot” of all electronic data on the corporate network at
pre-determined intervals (often each night) and records the
data on off-site back-up tapes. To accommodate the volume
of information stored with each *“snap-shot,” the back-up
tapes are not designed to be searchable for individual docu-
ments, users or subject matter. The restoration process is
costly, requiring a total reproduction of all electronic data
stored during each “snap-shot,” and is usually only considered
worthwhile in the instance of a total system loss. In addition,
because new information is created, received and deleted
between “snap-shots,” any search for documents over a given
period of time will require a full reproduction of all back-up
tapes utilized during that time period.

In legal disputes, these electronic back-up tapes provide
parties with another source of potential discovery, as the
archived data on those back-up tapes may contain information
or electronic versions of documents not otherwise available.
Courts around the country faced with discovery requests
seeking production from such back-up tapes have attempted
to balance the benefit of obtaining information with the
substantial cost and burden associated with the reproduction
efforts described above, resulting in a variety of “tests” and
“factors” offered by the courts in different jurisdictions.

A recent pair of opinions from the North Carolina Busi-
ness Court provide a useful analysis of balancing between the
benefit and costs associated with so-called “e-discovery” from
electronic back-up tapes. In the two opinions at issue, the
Business Court highlighted a useful distinction between the
obligations of parties to a lawsuit and those of non-parties
with no direct role in the pending lawsuit, as well as how
specific cost and benefit factors would be weighed in each
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instance to determine the extent and nature of required
production. We treat them at unusual length because of the
growing importance of this issue.

The Cases and Discovery Requests

In the first of its opinions, the court addressed the prod-
uction obligations for a non-party insurance broker (repre-
sented by this firm) subject to a subpoena served by an
insurer-defendant that had been sued by the insured-plaintiff
in a coverage dispute. Despite the broker having already
produced extensive hard-copy documentation in response to
the insurer’s subpoena, the insurer sought an order from the
court requiring the non-party broker to forensically retrieve
and produce e-mails from eight of its employees over a two-
year period contained on approximately 350 to 400 electronic
backup tapes. The non-party broker, complaining that the
request was “unreasonable, oppressive and an undue burden,”
offered evidence that it would incur costs of approximately
$1,395,960 to $1,400,920 associated with the identification,
restoration, extraction, conversion, and processing of e-mails
on its back-up tapes as required to comply with the insurer’s
request.

In the second of its opinions, the court addressed the
production obligations of a party to the lawsuit in the context
of a request for production. In this case, the plaintiff alleged
that the corporate and individual defendants improperly made
use of and disclosed trade secret information belonging to
plaintiff. Through a request for production, defendants sought
documents relating to the development and implementation of
the alleged trade secrets by plaintiff, specifically, including a
large number of e-mails stored on electronic back-up tapes
concerning the original development of the trade secret
information.  Plaintiff offered evidence that in order to
comply with defendants’ request, it would have to restore
over 400 backup tapes at a cost in excess of $54,000.

The Factors for Consideration

In both cases, after considering a number of other tests
offered by courts from other jurisdictions, the Business Court
refused to adopt a separate test specifically for electronic
discovery and based its decision on the general rules of
discovery already in place.

In the case of non-party production, the court refused to
compel the requested discovery, articulating the following
factors that should be considered under North Carolina rules
in deciding whether to compel such e-discovery from a non-
party: (1) the size of the expense and the burden of production
placed upon a non-party; (2) the breadth of the information
sought; (3) the availability of the requested information from
other sources, (4) the fact that the information sought was on
inaccessible back-up tapes; (5) the absence of any
unwarranted or suspicious destruction of information; and (6)
the level of marginal utility (i.e., the likelihood that a request
would unearth critical information weighed against the cost of

complying with the request) shown at this stage of the
proceedings.

When addressing the discovery request from a party in
the second case, the court ordered the requested production,
but held that the requesting party would have to share in the
costs of the production effort. In the context of a request for
retrieval of documentation stored on the back-up tapes of a
party to the lawsuit, the court articulated a slightly different
set of factors under North Carolina rules for consideration: (1)
the burden and expense of production; (2) the needs of the
case; (3) the amount in controversy; (4) any limitations on the
parties’ resources; and (5) the importance of the issues at
stake.

Party vs. Non-Party Production

Distinctions between the factors considered by the
Business Court in addressing party and non-party e-discovery,
as well as the different results in the court’s ultimate decisions
in those two contexts, evidence the additional protections that
courts will afford non-parties. Generally, as demonstrated by
the above distinctions in the court’s analysis, the two opinions
evidence a clear judicial intent to distinguish between e-
discovery requests directed towards parties and non-parties,
with requests for production from non-parties receiving addi-
tional scrutiny and protections against being unduly burden-
some.

Protecting Your Company

For those seeking to avoid being compelled to reproduce
information and documentation from electronic back-up tapes,
most of the relevant factors a court would consider will be
outside of your companies’ control, e.g., whether or not your
company will be a party to the lawsuit, the amount in
controversy in the lawsuit, and the necessity of the
information requested in the context of the issues at stake in
the lawsuit. However, this pair of opinions from the North
Carolina court does indicate at least two interrelated steps that
companies can take to minimize their potential exposure to
being compelled to produce information from electronic back-
up tapes.

In the first opinion, the court noted that the broker offered
evidence of its corporate policy during the time period in
question “requir[ing] that a printed copy of every computer-
generated document, including those forwarded to the client,
and every subst[antive] e-mail discussion ... be maintained as
part of the insurance placement file.” According to the court,
this policy made it likely that the requesting party had already
received all relevant documentation through prior hard-copy
productions by the non-party. Therefore, the court believe the
probable utility of ordering the expensive and burdensome
reproduction of information from back-up tapes was greatly
lessened, which argued strongly in favor of refusing to order
the requested production. By (a) enacting and enforcing
corporate policies requiring employees to retain all relevant
and substantive emails and (b) producing those files in
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response to an appropriate discovery request, a company can
take proactive steps towards strengthening its later arguments
to avoid a costly production of e-mails from electronic back-
up tapes.

Conclusion

As companies become more technically sophisticated and
seek to protect their information through the use of back-up
systems, the potential advantages of being able to review all a
company’s e-information will push many parties to seek
costly discovery from back-up systems from parties as well as
non-parties to lawsuits. As evidenced by the two opinions
discussed above, the determination of whether to allow such
discovery and how to allocate the associated costs will be
factual in nature and unique to each case, with many of the
factors outside of the parties’ control. However, companies
can put themselves in a stronger position to argue against
production or in favor of cost shifting by instituting the policy
discussed above and complying with discovery requests in
good faith.

Statutory Payment Bond Notice: Florida Appeals
Court Holds Work “Complete,” Even If Tasks
Remained To Be Performed To Obtain a
Certificate of Occupancy

Clients frequently ask the question, “When does the time
for me to file a lien begin to run?” The question is an
important one because failure to file within the statutory
mandated time will result in the loss of lien rights. Most
states have statutes which require payment bonds on public
projects, which payment bonds, in effect, stand in place of the
statutory lien rights. A few states, including Florida, have
statutes which allow for statutory payment bonds on private
projects. The other states with similar statutes are Louisiana,
Mississippi, Texas, and Utah. Remember, statutory lien
rights, including payment bonds, are in derogation of the
common law (i.e., without a statute, you would have no
rights) so courts tend to construe such statutory rights strictly.

In a recent decision by the Florida Court of Appeals, the
court denied a subcontractor’s claim against such a statutory
payment bond for failure to provide timely notice. The issue
of interest for this Construction Newsletter is the way the
Court defined “completion” of the work.

Florida’s statutory payment bond statute requires “as a
condition precedent to recovery under the bond” written
notice by lien claimant of non-payment to the contractor and
the surety not later than 90 days of the “final furnishing of
labor, services or materials.”

While acknowledging that “there are no steadfast rules to
apply” in determining what is “final furnishing,” the court
affirmed a lower court ruling granting summary judgment that
as a matter of law:

1. the performance of a final inspection was not required
for “final furnishing;”

2. the completion of punch list work was not required for
“final furnishing;” and

3. the fact that 1 and 2 needed to be performed for the
owner to obtain a certificate of occupancy did not prevent a
finding that “final furnishing” had occurred earlier.

The Court defined each of 1, 2, and 3 above as “minor
tasks . . . and were simply insufficient to extend the 90-day
period for perfecting a bond claim under the statutory bond
... ld. at 699. A key fact relied upon by the Court was that
more than 90 days prior to giving its written notice, the
subcontractor had submitted two notarized pay applications
asserting the work was 100% complete and sought payment of
retainage.

Whether the work is complete (or there has been a “final
furnishing™) is usually a question of fact. The somewhat
surprising aspect of this case is that the Florida court held that
as a matter of law the subcontractor lien claimant’s pay
application asserting 100% completion established that the
work was complete even though the local authorities had not
accepted the work was “complete” so a certificate of
occupancy could be issued.

The lessons from this case are the following:

First, if in doubt as to when the work is “complete,” file
the necessary notice at the earliest time. Second, do not
assume that courts understand the construction process and
will make a logical decision as to when your work was
complete based on “the real world.” Third, some sureties will
attempt to use every technical defense to defeat claims against
the bonds they issue, and as evidenced by this case,
sometimes they are successful in having a court make what
appears to be a somewhat questionable decision. Fourth, at
least in Florida, be careful about claiming in writing that your
work is 100% complete and final payment is due, unless that
is in fact the case. And, if you take the position in writing that
your work is 100% complete, assume the statutory notice
period has begun from the date you claim to be complete and
file your lien notice within that period of time.

Having A Sophisticated Website Could Mean That
You or Your Company Are Subject to a Lawsuit in
ANY State

In a Louisiana appellate court case the plaintiff, Quality
Design and Construction, Inc., bought from the defendant,
Tuff Coat Manufacturing, Inc., for the Defendant to install a
polyurethane coat for use on concrete at a water park being
constructed by the General. After installation, pigment from
the coating leached, causing damage to the park.

The General sued the vendor to recover for the damage
allegedly caused by the product. In response, the vendor, a
Colorado corporation, contended that it did not have sufficient
minimum contacts with the State of Louisiana, and thus, the
Louisiana court could not exercise personal jurisdiction over
it. The vendor presented an affidavit and other evidence in
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attempting to prove that it did not have the requisite minimum
contacts with the State of Louisiana. However, the court’s
determination hinged on an examination of the vendor’s
website, and whether that website constituted the requisite
minimum contacts with Louisiana for jurisdictional purposes.
The website was an informational website, and web users
could not purchase the vendor’s product via the website.
However, the website did provide contact information,
including a mailing address and a toll-free telephone number,
whereby web users could contact the vendor to place an order.
Once the vendor received an order in this manner, it fills the
order and ships the order, FOB Montrose, Colorado (i.e.
ownership was transferred to the customer once the product
left the vendor’s loading dock).

The website allowed customers to add their names to a
list of customers on one of the webpages, but the customer
had to first initiate contact with the vendor to do so. That
page listed one Louisiana company as one of its customers;
however, the vendor did not sell directly to that company—it
was just an end-user of the product.

In analyzing the website, the court utilized an analysis
based on a website and noted that “the exercise of jurisdiction
is determined by examining the level of interactivity and
commercial nature of the exchange of information that occurs
on the Web site.” The Louisiana court held that the lower
court properly sustained the vendor’s objection for lack of
personal jurisdiction. The court noted that the website did not
provide a means for users to make purchases online, and also
that the website was not one in which users received regular
or repeated information that could be downloaded from the
website. The court summed up by stating, “the website
merely provides promotional and contact information regard-
ing [the vendor] and its products.”

The existence or non-existence of personal jurisdiction
always depends on the unique facts of each case. However,
this case suggests that if you have a comprehensive, inter-
active website, that enables web-users to purchase your
product or services through the website itself, you could
possibly be hauled into court in any state in which a customer
is located when it purchases your product or services.

Inadvertent Disclosure or Waiver: The Importance
of a Privilege Log When Producing Documents

When producing documents in a lawsuit, there is a fine
line between inadvertent disclosure and waiver of the
attorney-client privilege. This is why the importance of a
privilege log cannot be stressed enough in document prod-
uction. In a recent case in the United States District Court for
the Northern District of Illinois, the court found that the
defendant waived privilege as to documents produced because
it failed to provide a simultaneous privilege log.

The facts of the case emphasize the crucial nature of a
privilege log. The defendant produced its documents at its
headquarters (which may also be ill-advised). The defendant

did not provide a privilege log. Almost two months later,
defendant requested the return of three documents, totaling 17
pages. Two weeks later, defendant requested the return of
additional documents, approximately 146 pages. Still later,
defendant revised its request to about 129 pages. The
defendant failed to produce a privilege log at any of these
times.

The defendant’s story was that its counsel reviewed the
documents and marked four of thirty notebooks not to be
produced because they contained privileged documents, work
product and irrelevant trade secrets. However, due to a
clerical mistake, all of the notebooks were produced for
inspection at the defendant’s headquarters. When the defend-
ant tried to claw back the documents, the plaintiff refused and
asked the court to find that the defendant waived privilege.
The defendant claimed inadvertent disclosure.

The court used a three-step approach in its analysis: 1)
Whether the documents were privileged; 2) Whether the
disclosure was inadvertent; and 3) Whether the privilege was
waived. Although the documents were deemed privileged,
the court found that the defendant’s disclosure was not
inadvertent. The primary reason for this finding was that the
defendant did not provide a privilege log. The court stated:

While the absence of the privilege log is not in itself
damning evidence that the disclosure was inad-
vertent, the presence of a privilege log prior to
disclosure that contains all the privileged documents
at issue would be significant evidence that the
disclosure was inadvertent. It would demonstrate
clearly that [defendant] intended to keep certain
documents from being disclosed.

In determining that the privilege was waived, the court
used a balancing test and considered the following five
factors: 1) the reasonableness of the precautions taken to
prevent disclosure; 2) the time taken to rectify the error; 3) the
scope of the discovery; 4) the extent of the disclosure; and 5)
the overriding issue of fairness. The court again found that
the defendant’s failure to provide a privilege log was not
reasonable.

The lesson learned is that if a party intends to withhold
documents based on the assertion of any privilege, a privilege
log should always be provided.

Construction Companies and Freedom of Speech

Contractors often are disappointed in the public bidding
arena. Various types of protests can be filed in these situa-
tions, usually challenging the contractor’s rejection as the
lowest responsible and responsive bidder. Contractors in
some jurisdictions can be more creative, however.

The Fifth Circuit Court of Appeals (overseeing federal
courts in Louisiana, Mississippi, and Texas) has held that
corporations can have free speech rights under the First
Amendment to the United States Constitution (even though
the corporation cannot vote, run for office, join a political
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party, be employed by the government, or be counted in a
census). Thus, if a corporation can have free speech rights, it
can sue a governmental entity for retaliation.

In the recent Fifth Circuit case, a rejected contractor sued
the contracting city, Lubbock, Texas, for violating its freedom
of speech rights. The contractor previously sued and won a
lawsuit against another Texas city, ElI Paso, which lawsuit
allegedly involved a matter of public concern. During the
bidding process, the city officials in the new city, Lubbock,
allegedly told the contractor that they thought that it was
“litigation happy” because of the earlier lawsuit against El
Paso. Despite being the apparent lowest and best bidder, the
plaintiff contractor thereafter was not awarded the bid by
Lubbock.

The Fifth Circuit decided several key issues in favor of
the disappointed bidder. Because the lawsuit was a retaliation
claim, the contractor had to show that (1) there was an
adverse decision, (2) the speech proceeding the decision was a
matter of public and not purely private concern, (3) the
contractor’s interest in commenting on the matters of public
concern outweighed the city’s interest in promoting
efficiency, and (4) the public comment must have motivated
the adverse decision at issue.

The court sided with the contractor on all counts. The
contractor’s new lawsuit was thus on solid ground because it
alleged that it did not receive the bid because it had sued a
different city in a different place for a different reason.

On one level, this recent decision appears consistent with
law in other areas. For example, a potential employer need
not have a prior relationship with a new job applicant in order
for the applicant to sue for many different types of retaliation
(such as for being a union activist). However, the recent Fifth
Circuit opinion provides another creative way for disap-
pointed contractors to challenge work awarded to competitors.

Does a Commercial General Liability Policy
Provide Coverage for Claims by an Entity that Did
Not Exist During the Policy Period?

Recently a California appellate court clarified a commer-
cial general liability insurance company’s duty to defend
against claims of construction defects and rejected the
insurance company’s attempts to limit its obligations in such
an instance. The case involved claims by a homeowners’
association against the prior owner and developer of a large
residential condominium project seeking damages caused by
mold infiltration, including cost of remediation, costs to repair
the damaged property, relocation, diminution in value and
loss of use. The association estimated that their damages
exceeded $20 million. The prior owner and developer ten-
dered their defense to their insurance company under a
formerly existing commercial general liability policy effective
during the early stages of construction. Specifically, during
the course of the project, Standard Fire Insurance Company
issued an occurrence-based commercial general liability pol-

icy covering the period of August 6, 1991 to August 6, 1992.
The policy was actually cancelled effective June 26, 1992.
The policy language provided coverage for bodily injury or
property damage only if such injury or damage occurred
during the policy period.

Prior to trial, the insurance company filed a motion with
the court seeking a determination that it owed no obligation to
defend the prior owner and developer under the policy. The
insurance company alleged that the homeowners’ association
and the individual owners could not have been damaged
during the policy period, since the association had not even
been formed until after expiration of the policy, and the
individual owners had not yet purchased their interests.
Therefore, the insurance company reasoned that the associa-
tion and the individual owners could not have suffered any
damages during that time period. The homeowners’ associa-
tion countered by arguing that damage occurred to the project
during the policy period, and it was immaterial who owned or
possessed an interest in the property at the time of the
damage.

Central to resolution of the matter were the conclusions of
the association’s consultants that significant damage to the
condominium units had occurred as early as 1990 and con-
tinued throughout the insurance policy’s coverage period. For
purposes of its motion, the insurance company agreed that the
property had suffered damage during the policy period, but
argued that the court should focus on when the claimants
were actually damaged versus when the alleged wrongful acts
were committed. In sum, the insurance company argued that
the occurrence that would trigger coverage should be estab-
lished when the complaining party was damaged, not the
property.

The trial court accepted the insurance company’s
arguments and ruled that the company had no duty to provide
coverage under the applicable policy. In reversing the trial
court and rejecting the insurance company’s position, the
California appellate court ruled that coverage was triggered
by damage to the property during the coverage period. The
appellate court examined a long line of California insurance
cases and found it significant that, despite the position of the
insurance company, the property was actually owned by one
of the insureds (prior owner and developer) at the time the
damage occurred. More importantly, the appellate court
noted that the policy did not expressly require that the
“eventual claimant own the property at the time the property
is damaged for coverage to ensue.” Therefore, the pertinent
question for triggering coverage was not who owned the
property at the time of the alleged damage, but rather did the
alleged damage occur during the policy period.

There are two major lessons to be learned by this

decision.  First, it is significant to determine whether the
applicable commercial general liability policy is an
“occurrence based” or “claims based” policy. Under an

“occurrence based” policy, coverage is typically triggered,
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and thus there is liability under the policy in effect, when the
damage occurred. Conversely, under a “claims based” policy,
coverage is typically triggered when the claim is discovered.
Second, it is important to further examine the applicable
policy to determine whether the language of the policy
requires the claimant to possess an ownership interest in the
property at the time the damage occurs in order to trigger
coverage. We expect that future policies will reflect changes
to limit coverage and minimize risks of coverage in these
instances.

Work Plans and Plain Meanings by the Wayside:
Government Contractors Must Ensure Industry
Terms and Scope of Work Are Defined in Contract
Specifications Before Submitting Bids

A recent decision by the Court of Federal Appeals
illustrates the need for contractors to carefully review and
implement changes to government contract specifications, in
writing, before bids are submitted. TEG entered into a
contract with HUD to remove asbestos-containing material in
the Geneva Towers in San Francisco. During pre-award
discussions, an ambiguity in the contract specifications led
TEG to question whether it was required to remove asbestos-
containing materials in the pores, cracks and voids of the
concrete of the building. In response, HUD issued a revised
specification that stated “[a]sbestos-containing materials
applied to concrete, masonry, wood and nonporous surfaces . .
. shall be cleaned to a degree that no traces of debris or
residue are visible.” Despite the change, TEG disputed
whether the contract required TEG to abate asbestos-
containing material in the pores and cracks of the buildings’
surfaces after work began, arguing that the specifications only
required that “surfaces,” as defined in common usage
dictionaries, be cleaned such that no “debris” and “residue”
existed. TEG reasoned that it did not have to remove material
in pores and cracks because it was not “debris” or “residue”
on a “surface.” TEG also asserted that it was only required to
comply with the work plan it submitted where conflicts
existed between the contract specifications and TEG’s work
plan because the work plan was physically attached to the
contract and the bid regulations had required that TEG submit
a detailed work plan. These disputes led to delays, cost
overruns and the assessment of liquidated damages against
TEG. TEG sued HUD over the dispute in the Court of Federal
Claims. The court sided with HUD on each issue, holding that
the contract required TEG to abate all visible debris and
residue, including visible debris and residue in cracks and
pores, and that the contract specifications trumped its work
plan because the work plan was not incorporated into the
contract. TEG appealed the court’s decision to the United
States Court of Appeals for the Federal Circuit.

The Court of Appeals affirmed the lower court’s holding
that the plain language of the contract required that all visible
debris or residue had to be removed, including debris and
residue visible within cracks and pores. Significantly, despite

finding that there was no ambiguity in the contract’s
language, the court stated that a court could look to the
parties’ course of dealing to confirm that the parties intended
to go by the plain language of the contract (citing the pre-
award discussion between the TEG and HUD to confirm that
TEG understood the visibility standard). Additionally,
because the terms of art “debris” and “residue” were not
defined in the contract, the court held that the lower court did
not err in looking to evidence of trade custom to define the
terms as being any debris and residue (under the ASTM
definition, all debris and residue is assumed to contain
asbestos). The court also found that the lower court correctly
held that the contract specifications, rather than TEG’s work
plan, governed the terms of contract performance because the
contract did not state that the work plan was to be integrated
into the contract and supersede contract specifications; the
work plan, which was as an extrinsic document (i.e., one not
incorporated into the contract), could not be used to contradict
or modify the contract (the concept that extrinsic documents
cannot be used to contradict or modify a contract is known as
the “parol evidence” rule); and holding that work plans are
not incorporated into contracts, absent specific incorporation
by reference, was “in accordance with the general principle
that the government is entitled to strict compliance with
contract specifications,” a principle that prevents contractors
from submitting low bids and then substituting materials
inferior to those specified by contract specifications. The
court’s holding is significant because, oftentimes, contract
specifications and work plans will have significant differ-
ences, many of which require the contractor to do more work
than called for under its work plan. This case only confirms
the fact that contractors cannot rely on work plans submitted
with, and even attached to, government contracts.

Before submitting a bid, government contractors should
ensure that all industry terms, especially those subject to in-
dustry definitions that differ from their plain meanings, and
the contractor’s scope of work are specifically defined within
the contract’s specifications. While this may require extra
work and diligence on behalf of the contractor, it is advisable.
Once bids are received, the parol evidence rule may prevent a
court from looking at documents not incorporated in the
contract to define the parties’ agreement, and government
contractors failing to take these extra steps may find
themselves performing work they never intended to perform.

OSHA Review Commission Hears Case on “Multi-
Employer Citation Policy”

For nearly three decades, OSHA has applied a “multi-
employer citation policy” in determining whether to cite a
general contractor whose subcontractor creates a hazardous
condition which violates an OSHA standard. Under this pol-
icy, which is outlined in OSHA Directive No. CPL 2-0.124, a
general contractor can be cited as the “controlling employer”
even though the general contractor did not create the hazard
and its employees were not exposed to it. This policy is based
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on the idea that, if the general contractor has general
supervisory power over the worksite, including the power to
correct safety violations itself or have others correct them, it
must exercise “reasonable care” to detect and prevent
violations on the site. Over the years, thousands of citations
against general contractors have been issued under this
“multi-employer citation policy” and there have been
relatively few legal challenges to it.

However, in October 2006, the OSHA Review Com-
mission heard oral arguments in a case in which a Texas-
based general contractor has challenged the legality of
OSHA’s “multi-employer citation policy.” In that case,
Summit Contracting was the general contractor for the
construction of a college dormitory in Little Rock, Arkansas.
While on the project, Summit’s masonry subcontractor failed
to ensure that its employees were utilizing fall protection as
required by OSHA'’s standards. OSHA cited Summit for this
violation under its “multi-employer citation policy,” alleging
that, as the “controlling employer,” Summit had a duty to
detect the violations and make the subcontractor correct them.
After an Administrative Law Judge ruled in OSHA’s favor,
Summit appealed the citation to the Review Commission.
Summit has argued that neither the OSH Act nor any valid
regulation imposes on one employer a duty to ensure that a
separate employer complies with OSHA and that OSHA has
no statutory authority to issue a citation against it for
violations committed by its separate subcontractor. The
OSHA Review Commission appears to be intrigued by
Summit’s case as this is the first time in nine years that it has
heard oral arguments in an ALJ appeal.

According to reports, the biggest obstacle for Summit
may be the many years of precedent growing out of OSHA’s
long standing enforcement of the policy. Some of the
members of the Review Commission panel questioned the
attorney for Summit about this established precedent,
indicating that they may be reluctant to reverse course. On
the other hand, one of the panel members questioned OSHA’s
attorney about reservations concerning the policy which have
been expressed by several judges on the U.S. Court of Ap-
peals for the D.C. Circuit (one of the circuit courts to which
Summit ultimately could appeal an unfavorable OSHA Re-
view Commission ruling). Other panel members suggested
that they had concerns with the scope of the policy, including
which factors were relevant to whether a general contractor
has the requisite control over its subcontractors. One com-
missioner remarked that he did not understand why OSHA
had not drawn a “bright line” to define the scope of a general
contractor’s responsibility for taking action to correct a
subcontractor’s violations.

While this case may not ultimately result in any change in
the law, it does reflect some growing interest in the efficacy
of this long-standing policy. The Review Commission’s
decision remains pending.

Intention that Party Shall be Indemnified for its
Own Negligence Must be Expressly Stated in
Unequivocal Terms

In the context of indemnity provisions in construction
contracts, one area of particular importance is whether a party
will be indemnified for damages resulting from its own
negligence. In New Jersey, the law requires that indem-
nification provisions must expressly state in unequivocal
terms that a party intends to indemnify the indemnitee against
losses resulting from its own negligence. Recently, a New
Jersey court found a general contractor liable for damages
resulting from its own negligence due to ambiguous indem-
nity provisions in a sub-contract.

In that case, Raimondo (general contractor) sought
indemnification from Weir (sub-contractor) after settling a
personal injury action filed by one of Weir’s employees for
damages he sustained while working on the job. Under Art-
icle 11 of the sub-contract, Weir agreed to indemnify the own-
er and Raimondo against all claims arising out of Weir’s
work:

...to the extent caused in whole or in part by any
negligent act or omission of [Weir] or any one
directly or indirectly employed by [Weir] or anyone
for whose acts [Weir] may be liable, regardless of
whether it is caused in part by a party indemnified
hereunder.

In addition, a separate indemnification provision in a rider to
the sub-contract provided:

Weir...shall indemnify...Raimondo...against any
and all claims and demands...caused in whole or in
part by the acts or omission of [Weir]...or any other
person directly or indirectly employed by [Weir], or
any of them while engaged in the performance of the
Work or any activity associated therewith or relative
thereto.

In  determining whether Weir should indemnify
Raimondo for its own negligence, the court reiterated that a
contract will not be construed to indemnify an indemnitee for
its own negligence unless such an intention is expressed in
unequivocal terms. In other words, the contract must specific-
ally reference the negligence or fault of the indemnitee.
Accordingly, the court examined the two indemnification
provisions and found they did not expressly state in unequiv-
ocal terms the intent that Weir would fully indemnify
Raimondo for damages resulting from Raimondo’s own
negligence. Furthermore, the court found the inclusion of the
two different indemnification provision in the same contract
created additional ambiguity. Thus the terms of the contract
taken as a whole did not meet the standard that indemnity for
a party’s own negligence must be expressed in unequivocal
terms.

The practical lesson here is that parties should pay partic-
ular attention to indemnity provisions in form construction
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contracts during the contract negotiation process. In some
instances, as in New Jersey, state law requires specific lang-
uage in order for a party to be indemnified for its own negli-
gence. In this case, a simple revision of the indemnification
provision in the contract negotiation process could have pre-
vented unwanted and costly litigation while providing the
general contractor with indemnification for its own negli-
gence.

Does An Architect Owe A Duty To the Surety?

The federal district court of Maryland dismissed a sub-
contractor’s surety’s negligence claims against the project
architect. The surety, which had incurred expenses in com-
pleting its principal’s installation of exterior panels and in
financing the remediation and replacement of panels that had
been improperly installed, claimed that the architect had failed
to inspect and supervise the work of the contractors. Under
Maryland’s formulation of the economic loss doctrine, the
Court observed that a plaintiff suffering only economic loss
must show an “intimate nexus” between plaintiff and defend-
ant by establishing either contractual privity or its equivalent.
Here, in the absence of contractual privity between the
architect and the subcontractor’s surety, or a contractual
relationship intended to benefit the surety or its principal, the
key question was whether an “intimate nexus” existed
between the architect and the subcontractor’s surety. Under
Maryland law, an architect’s duty to use due care in inspec-
tion extends to those foreseeably subjected to the risk of
personal injury created by the dangerous condition, including
liability for the reasonable costs of correcting the dangerous
condition where no injury occurs. Under the facts alleged by
the surety regarding improperly installed panels, the architect
owed a duty to the owner. However, that duty alone did not
extend to the subcontractor’s surety. Because the surety
failed to allege facts necessary to show privity or its
equivalent between itself and the architect, the surety could
not recover under a negligence theory against the architect.

Bradley Arant Lawyer Activities:

Axel Bolvig will serve another term on the 2007 General
Contractor/Subcontractor Relations Committee of the Ala-
bama Chapter of Associated Builders and Contractors.

Nick Gaede will teach an EU law course at the University of
Alabama and a Negotiation course at Samford University’s
Cumberland School of Law. He will also teach a course in
International Arbitration at Fribourg University, Fribourg
Switzerland in June. This is a joint program with the
University of Alabama School of Law.

David Hume attended a three-day Federal Government Con-
tracting seminar in Washington, D.C. through George Wash-

ington University in late January as well as a U.S. Green
Building Council LEED Technical Review last November.

Axel Bolvig has joined Nick Gaede, Mabry Rogers, and
Walter Sears for inclusion in The Best Lawyers in America
for 2007 in Construction Law.

The Bradley Arant Construction Practice Group held an “in-
house” Learning Day on January 23, 2007. The presentation
centered on Sureties and Builder's Risk issues. Doug Patin of
Bradley Arant’s D.C. office, Doug Wheeler of AON and
Richard J. West, Il of BE&K, Inc. spoke on the issues.

Arlan Lewis attended the American Bar Association Con-
struction Industry Forum Joint Mid-Winter Meeting in San
Francisco, California on January 24-25, 2007.

Michael Knapp and David Bashford attended the Carolinas
AGC 2007 Convention in St. Thomas, Virgin Islands January
25-28, 2007.

Mabry Rogers and Nick Gaede will attend the annual Amer-
ican College of Construction Lawyers (“ACCL”) meeting in
Dana Point, California, February 22-25, 2007.

Mabry Rogers and Rhonda Andreen will teach a seminar
for Board of Education leaders on the pitfalls of construction
contracts. Alan Zeigler will moderate the program and the
tentative date for the Seminar is February 27, 2007.

Joel Brown, Patrick Darby, Arlan Lewis, and David Pugh
will speak at a Seminar entitled Construction Insurance,
Bonding, and Liens on March 16, 2007. Details and registra-
tion information for this Lorman Seminar in Birmingham,
Alabama can be found at www.lorman.com or 866-352-9539.

Wayne Drinkwater, Rob Dodson, Will Manuel, David
Farr, David Pugh, David Owen and Ed Everitt will present
a construction “Hot Topics” seminar in Jackson, Mississippi
on March 29, 2007, focusing on issues in the hurricane
rebuilding effort.

Bradley Arant will conduct a seminar entitled Government
Contracting 2.0 in Huntsville, Alabama which is tentatively
scheduled for April 2007. The program will discuss topics
concerning government claims, project bidding, ethical con-
siderations, and the rights of the contractor. The program will
include a special luncheon speaker Don Bishop of Indyne,
Inc.

Mabry Rogers will appear on a panel with Joseph Manko
and Rodd Bender tentatively scheduled for April 2007, in an
ABA teleconference on Environmental Law from the con-
struction perspective.  The panel will be moderated by
Rhonda Andreen.

For more information on any of these activities or speaking
engagements, please contact Rebecca Harris at 205-521-8504.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE
CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE
OR WOULD LIKE THE CASE CITES, YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 9 OF THIS NEWSLETTER.
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:
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VA Must Pay Unpaid Rent

The United States Court of Federal Claims has ordered
the Department of Veterans Affairs (“VA”) to pay $17.9
million (plus interest) for unpaid rent, finding that the VA
improperly terminated its lease and breached its duty of good
faith and fair dealing.

Moreland Corporation (“Moreland”) constructed a two-
story building in Las Vegas to be used as a VA medical clinic.
When Moreland completed construction of the building, the
VA took occupancy and began its monthly rental payments
under a 15-year lease After occupying the building for five
years, the VA terminated the lease for default but continued to
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occupy the building for nine months. At that point, the VA
stopped paying its rent and moved to other facilities.

Moreland filed its suit against the VA asserting wrongful
termination. The VA argued that it had terminated the lease
for default due to Moreland’s alleged failure to repair
structural deficiencies in a timely manner which allegedly
resulted in the building being unsafe for continued occupancy.

The court found that although the building was not
“perfectly constructed,” the defects were largely cosmetic and
easily could have been repaired if the VA had permitted
Moreland to do so. The court afforded greater weight to
Moreland’s expert who testified that the building was not
unsafe for the VA’s occupancy, especially in light of the fact
that VA used and occupied the building without interruption
for more than five years, and remained in the building for nine
months after termination.

The court also found that the VA breached its duty of
good faith and fair dealing with Moreland. Of particular note
is the Court’s finding that, “In the present case, the conduct of
certain VA officials was deplorable by any measure, be it
‘clear and convincing’ or some lesser standard.” The VA
initially used alleged building deficiencies in late 2000 as a
pretext to have Moreland bear the expense of conducting a
structural loading study that VA later used to add a roof-
mounted air conditioning system. Additionally, the VA’s
contracting officer denied Moreland’s earlier construction-
related claims in the amount of $300,000 based upon VA
counsel’s recommendation that the claims should be denied
“as a means of gaining leverage over Moreland.” Court
decisions mandate that contracting officers must make
independent decisions based on the merits of a contractor’s
claim. By denying Moreland’s good faith meritorious claims
in order to gain some advantage over the contractor, the VA
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acted in bad faith. The court thus affirms that the good faith
requirement is reciprocal.

In finding that the VA improperly terminated the lease for
default, the court also found that the parties had clearly
manifested their consent to delete the clause entitling the VA
to terminate the lease for convenience. Therefore, the court
ordered the VA to pay the net unpaid rent plus interest.

Fifth Circuit Expands Liability of Engineers and
Architects

Recently, the United States Court of Appeals for the Fifth
Circuit (covering Texas, Louisiana and Mississippi) found
that a project engineer could be held liable to a project
owner’s surety for negligently failing to inspect the
workmanship of a contractor and improperly recommending
payment, despite the absence of a contractual obligation of the
engineer to guarantee workmanship on the project.

The Hancock County Water and Sewer District (the
District) contracted with the general contractor to construct a
sewage collection system. When the contractor failed to
perform, the contractor’s surety, Lyndon Property Insurance
Company stepped in to complete the project with another
contractor. After completion of the project, the surety filed
suit against the project engineer for negligence, breach of
contract and breach of warranty, alleging that it was required
to spend in excess of $900,000 to fix and test defective work
done by the prior contractor. The project engineer argued that
an exculpatory clause in the contract with the District saved it
from liability to anyone except the District. The project
engineer argued that it had “disclaimed, by contract, potential
liability to a surety standing in the shoes of the District.” The
trial court agreed and dismissed the case.

The case was appealed to the Fifth Circuit, which held
that the surety was entitled to “stand in the shoes” of the
District and bring the claim against the engineer, based on the
doctrine of equitable subrogation. The court rejected the
engineer’s argument that an exculpatory clause in the contract
relieved it of liability, and instead held that the owner could
not “bargain away the engineer’s potential duty to a surety
that would step into the [owner’s] shoes under the doctrine of
equitable subrogation.” The court further found that while the
contract did not clearly impose a duty on the engineer to
guarantee the workmanship of the contractor, it did support a
duty of the engineer to inspect the work before recommending
payment. The court also left open the possibility of imposing
liability in egregious cases even where there is no contractual
duty to guarantee a contractor’s work, if the engineer failed to
“meet the standard of employing ordinary professional skills
and diligence.”

As a result of the Fifth Circuit’s holding, engineers and
architects can now be subjected to liability for negligent
inspection of a project even when no contractual obligation to

inspect or guarantee workmanship exists. ~ While this
expanded liability may be limited only to “egregious” cases,
the determination of whether a particular case is “egregious”
will almost always be a question of fact that will be decided
by a jury or ultimate finder of fact.

Unlicensed Contractor in Florida Unable to Seek
Equitable Remedies

In a recent Florida case, an owner sought a finding from
the court that an unlicensed contractor could not recover for
work performed. The case arose out of the new construction
of a multi-million dollar dairy facility. The contractors were
responsible for building commodity barns, a mechanic’s shop,
a fuel depot, a milking center, four barns and two travel lanes.
During construction a dispute arose that resulted in the owner
terminating the contractors, after paying approximately $1.4
million dollars. The contractors sought money for work and
labor done and also were pursuing a lien claim in state court
for about $900,000.

The issue asserted by the owner was whether the
defendants were required to hold a construction license. In
Florida there is a two-pronged analysis to qualify as a
“contractor.” First, the party must “construct, repair, alter,
remodel, add to, demolish, subtract from or improve” a
structure.  Second, the party who engages in such an
undertaking must have a job scope that is “substantially
similar” to a job scope described in the statute (Fla. Stat. §
489.105(3)(a) through (q)). The statute includes subsections
for “general contractor,” “roofing contractor” and “specialty
contractor.”

The court found that the defendants in the case clearly
met the first prong of the definition of “contractor.” The case
centered on the second prong. Although they were hired to
construct the whole structural component of the project, the
court concluded that the defendants did not qualify as general
contractors. However, because the defendants did contract
and perform the roofing work, the court found that they were
roofing contractors, which requires a license under Florida
law.

The next issue in the case was whether the unlicensed
contractors could seek equitable remedies (on a theory of
benefit conferred) in court. The relevant Florida statute
provides:

As a matter of public policy, contracts entered into
on or after October 1, 1990, by an unlicensed
contractor shall be unenforceable in law or in equity
by the unlicensed contractor.

Fla. Stat. § 489.128(1) (emphasis added). The court analyzed
whether the statute violated the access to the courts provision
found in the Florida Constitution. Based on the Florida
Legislature’s clear intent that it deems it necessary in the

© 2007




BRADLEY ARANT ROSE & WHITE LLP

PAGE 3

CONSTRUCTION & PROCUREMENT LAW NEWS
SECOND QUARTER 2007

interest of the public health, safety and welfare to regulate the
construction industry, the court held that the statute does not
violate the Florida Constitution.

In addition, it should be noted that it is also a crime in
Florida, as in most states, to perform work as an unlicensed
contractor. The lesson learned here for any contractor is to
always make sure you have a license where it is required to
perform work in any jurisdiction. Otherwise, you may be
forfeiting your rights to seek money damages or a lien in
court. In other words, if you are unlicensed, you may have
lost your day in court.

New Washington Case Holds Contractor
Exposure Under Indemnity Clause Is Not Limited
to Tort Claims

A recent Washington state appellate case has held that a
subcontractor can be liable to a general contractor for the
costs of defending and settling third-party contract and
defective work claims under standard indemnity provisions
contained in the subcontract. The decision is most significant
in that it overturned the trial court’s holding that such
indemnity provisions subject a subcontractor to liability for
third-party tort claims only (as opposed to third-party contract
claims). In so holding, the court rejected the
defendant/subcontractor’s arguments that a court-made notion
-- the *economic loss rule” -- barred such claims.

The dispute arose when the general contractor sought
indemnity from various subcontractors to recover damages it
incurred in defending against and settling a condominium
homeowners association’s claim alleging construction defects.
The court held that the condo association’s construction
defect claims (even though they sounded in contract) were
within the scope of the indemnity provision and that under
such provision the subcontractor could be held liable for both
the costs of defending the claims and the amount paid out to
remedy the defects.

Upon a reading of the relevant indemnity provision, the
decision is not remarkable. The indemnity clause read in a
relevant part:

SUBCONTRACTOR shall defend, indemnify,
and hold CONTRACTOR harmless from any and all
claims, demands, losses and liabilities to or by third
parties arising from, resulting from, or connected
with, services performed or to be performed under
this Subcontract by SUBCONTRACTOR or SUB-
CONTRACTOR'S agents, employees, subtier
Subcontractors, and suppliers to the fullest extent
permitted by law and subject to the limitations
provided below: [contract went on to describe that
the indemnity provision “shall not” apply to various
types of tort claims]

Based on this language, the court held that “the indemnity
provision at issue herein clearly and unambiguously is so
broad as to provide that the types of claims for which the
subcontractor must defend and indemnify include contract
claims.” The court noted that for the subcontractor to succeed
in arguing that the indemnity provision only applied to tort
claims, the court would have to “read the contract as though,
in the first sentence above-quoted, the word “tort” was placed
between the word “all” and the word “claims.” It refused to
do so. Moreover, as to the provisions of the contract dealing
with tort damages, the court held “the only reasonable
construction of the phrase, ‘subject to the limitations provided
below,’ is that the parties merely included specific limitations
on tort actions, not that they limited the subcontractor's duty
to tort actions.”

In defending the trial court’s decision, the subcontractor
raised the “economic loss rule” and cited a 1994 Washington
case “as supporting a bright line between tort and contract in
construction claims.” However, the court succinctly
distinguished the earlier decision, which dealt only with
“whether the economic loss rule prevents a general contractor
from recovering purely economic damages in tort” from the
general’s breach of contract claim based on the indemnity
agreement.

While the decision appears sound, this case may not be
done yet. Given that the trial court and appellate court
reached directly opposite decisions, it is likely that this case
will be appealed.

Fifth Circuit Review of Arbitration Awards
Continues to be Vigorous

The Fifth Circuit U.S. Court of Appeals (covering Texas,
Louisiana, and Mississippi) recently vacated an arbitration
award because the arbitrator applied the incorrect legal test.
While such a challenge is usually unavailable in vacating
arbitration decisions, the parties had agreed to more liberal
judicial review in their agreement. Further, the Fifth Circuit
has taken a more aggressive stance in reviewing arbitration
awards, even absent parties’ agreements of heightened review,
than have several other federal circuits (notably the Seventh
Circuit (Wisconsin, Illinois, and Indiana) and Eleventh Circuit
(Alabama, Georgia, and Florida)).

The general rule for a court reviewing an arbitration
award is not whether the arbitrator applied the law correctly,
but whether the arbitrator applied the law at all. The
arbitrator must have “manifestly disregarded” the law, which
in some circuits means that short of an arbitrator announcing
his intention to disregard the law or failing to decline an
attorney’s invitation to do so, there is no manifest disregard.
In the Fifth Circuit, however, “manifest disregard” has been
given a slightly broader reading and has been used to vacate a
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number of arbitration awards based on the courts’
disagreement with arbitrators’ application of the law.

However, because arbitration is a matter of contractual
intent, the parties to an arbitration agreement have generally
been permitted to decide what level of judicial review they
want. Notwithstanding the general policy of limited review,
courts often permit parties freedom in contract to set the rules
for deciding their disputes. The Fifth Circuit wrote, “The
parties are free ... to structure their arbitration agreement as
they see fit, including an expansion of the judicial review of
an arbitration award beyond the scope of the [Federal Arbi-
tration Act].” The court went on, applying heightened review,
to determine that the arbitrator had applied the law but had
done so erroneously, and vacated the award.

Parties doing business in Texas, Louisiana, or Mississippi
are advised to consider the level of judicial review they
consider appropriate before signing an arbitration agreement.
If traditional, limited arbitral review is the goal, the parties
may wish to include language in their agreement that states a
strict manifest disregard standard and may even wish to define
that term explicitly to avoid the broadened review available in
the Fifth Circuit.

Surprise!—Liability Under A Surety’s Payment

Bond Extends To Storage Fees Charged By A

Subcontractor Under An Informal Subsequent
Agreement

Recently, the United States District Court for the District
of Connecticut ruled on the extent of a surety’s liability under
a payment bond to pay for a subcontractor’s storage fees
under a separate storage agreement subsequent to a purchase
order agreement between the general contractor and a
subcontractor. The general contractor, White Oak
Corporation (“White Oak™) entered into a 1994 purchasing
agreement with the subcontractor, Steward Machine Company
(“Steward™), to supply certain large-scale bridge building
machinery for construction of the Tomlinson Bridge in New
Haven, Connecticut. This equipment included four particular
items, operating machinery, counterweight ropes and
accessories, counterweight sheaves and lock machinery. As
required by CONN. GEN. STAT. §49-41 for public works
projects, White Oak secured a payment bond from the surety,
National Union Fire Insurance Company of Pittsburgh, PA
(“National Union”).  The Steward/White Oak Purchase
Agreement (the “Purchase Agreement”) contained this critical
provision regarding delivery of the machinery to White Oak,
“Delivery will commence within 12 months from approval of
the drawings and be complete within 18 months from
approval of the drawings. Seller shall make all deliveries in
accordance with Buyer’s schedule.” However, the
Connecticut Department of Transportation’s (“CDOT”)
approval of the drawings for each item occurred over several
years.

By September 1996, the sheaves, the first items required
at the job site, were completed. However, White Oak and
CDOT were not prepared to accept delivery of the sheaves at
the bridge work site. White Oak was also unprepared to
accept delivery of the other fabricated machinery at the bridge
work site when it was completed by Steward. As a result,
White Oak and Steward began discussions over a long term
storage agreement because it was “inevitable” that Steward
would have to store the machinery. White Oak also consulted
with CDOT over the necessary storage and protection options
for the machinery. CDOT opted for one particular storage
option at Steward, but informed White Oak that costs for
storage were to be assumed by White Oak until such time as it
can be shown that the project delays necessitating storage
resulted from CDOT’s action or inaction.

White Oak prepared an internal memorandum to its
project manager acknowledging that, “the sheaves must be
stored at [Steward] beyond the original delivery date and that
there are certain additional costs associated with the storage
that could not be anticipated by Steward.” However, neither
CDOT nor White Oak ever paid any of the invoiced amounts
for storage or interest charged under Steward’s storage
invoices. The storage of the machinery took up significant
space at Steward’s facility impacting its ability to perform
other jobs.

Because of White Oak’s failure to pay the Purchase
Agreement or storage invoices in full, Steward filed a notice
of claim with National Union in December 1999 and filed suit
in federal court in May 2000. Steward claimed that White
Oak breached its subsequent agreement to pay for the storage
fees charged by Steward for storing the machinery past the
delivery deadlines in the Purchase Agreement. White Oak, in
opposition, argued that no formal storage agreement was ever
executed by the parties, and that the integration clause of the
Purchase Agreement barred its oral modification to include
Steward’s claimed storage agreement with White Oak. Using
traditional contract law principles, the Court held that a valid
storage agreement existed between Steward and White Oak.
The Court fixed the compensation due to Steward based on
the last date under the terms of the Purchase Agreement under
which White Oak had to accept delivery of the machinery and
the date on which White Oak ultimately demanded delivery of
the machinery.

As in many construction claim cases and contract cases in
general, Steward Machine demonstrates the value in taking
time to fully spell out the terms and conditions of any
agreement to provide services between parties in writing,
particularly when those services are not clearly within the
initial contract between the contractor and general
contractor/owner. Steward Machine is also instructive in
showing that state Little Miller Acts can extend the potential
liability of a general contractor and payment bond surety to
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expenses beyond those envisioned in the initial party contracts
and bonded work.

An Ounce of Prevention — Developing a
Construction Site SWPPP

A Stormwater Pollution Prevention Plan —an SWPPP — is
yet another acronym added to the construction industry’s
toolbox by the U.S. Environmental Protection Agency
(“EPA™), which, like most government acronyms raises many
questions, such as: Who needs one? Where is it required?
What does it entail? Why do | care? Managing stormwater
runoff, sediment, and erosion issues associated with
construction sites is nothing new; however, things are
changing - prevention, through the creation and
implementation of an SWPPP or a similarly named plan, is
the name of the game, and an SWPPP is required in order to
obtain the all-important stormwater permit.

In January 2007, EPA published a document to provide
interim guidance to those in the construction industry that
need National Pollutant Discharge Elimination System
(“NPDES”) permit coverage for stormwater discharges, as
well as provide the public and regulators information
regarding how EPA intends to exercise its discretion in
implementing the Clean Water Act (“CWA™) and its
implementing regulations. A copy of the interim document
and related information is located on EPA’s website at
http://www.epa.gov/npdes/swpppguide. It is 50 pages or so,
but it is well written and handy.

Who needs an SWPPP and where is it required? The
Clean Water Act and related federal regulations require
construction site “operators” (depending on the state, an
“operator” could be the owner, developer, general contractor,
independent subcontractors, government officials, companies
or corporations — there may even be multiple operators at a
construction site each requiring an individual permit, or each
qualifying under an overall site permit) to obtain an NPDES
permit for stormwater discharges where construction activities
such as clearing, grading, and excavating will disturb one or
more acre (including smaller sites in a common plan of
development or sale such as housing developments, sub-
divisions, industrial parks, and commercial developments).
Construction-related activities such as material staging areas,
stockpiles, borrow pits, fueling areas, and equipment storage
areas require NPDES permit coverage, also. There are rare
instances when a contractor may be eligible for a waiver, for
instance if construction activities will occur during a time of
year with low predicted rainfall.

Next, what is required in an SWPPP? Stormwater runoff
from a construction site, if not managed properly, may contain
trash, debris, sediment, oil, grease, pesticides, and other toxics
that can pollute the environment and be harmful to human
health. Construction site operators are required to control and

prevent detrimental impacts of stormwater runoff by
implementing Best Management Practices (“BMPs”)
including silt fences, sedimentation ponds, seeding, and
general good housekeeping practices — picking up trash and
disposing of it properly. Although an SWPPP contains
BMPs, it goes further and includes, among other things, a
written description of the BMPs to be used in each phase of
the project, a site description, a schedule of major planned
activities, the name of the person in charge of inspections for
compliance and updating of the SWPPP, identification of
potential pollutants, plans and procedures to reduce pollutants
(for example: stabilize the site, protect slopes and channels,
control the perimeter of the construction site, protect nearby
waters, and minimize the area and duration of exposed soils),
maintenance and inspection procedures, responsibilities of the
parties involved on the project, procedures for amendments,
and required certifications.

Finally, should you care about developing and following
an SWPPP? Of course, it is the law! Failure to develop,
maintain, and implement an SWPPP may result in significant
fines from EPA or a state environmental agency. As an aid to
construction site operators, EPA’s guidance document
provides tips on an SWPP implementation, maintaining your
BMPs, inspection schedules, record keeping, and an overview
of compliance problems encountered.

EPA’s interim guidance document is a useful reference
for owners, general contractors, and subcontractors involved
on certain construction sites; however, the guidance document
is not the law — EPA and state decision makers “retain the
discretion to adopt approaches on a case-by-case basis that
differ from [the] guidance where appropriate.” Currently,
EPA is the NPDES permitting authority in Massachusetts,
New Hampshire, New Mexico, Idaho, Alaska, the District of
Columbia, Puerto Rico, the U.S. territories (excluding the
Virgin Islands), most Native American treaty lands, and for
federal facilities in four states. Therefore, because EPA and
state-issued permits can vary, you should first determine
which entity has jurisdiction for your construction site and
review your construction general permit to determine the
exact requirements that apply to developing your site-specific
SWPPP. Also, do not forget that local governments such as
cities, towns, and counties may have their own construction
site-related requirements, which may or may not be in
compliance with federal or state NPDES requirements.

For easy use, the EPA hyperlink above provides a
template for an SWPPP, and it provides links to the water
quality standards in most jurisdictions.

Surety Paid in Full

A federal trial court in New York recently found that a
surety, having taken over a school construction project after
substantial completion, was not responsible for any delays,
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but in fact was entitled to the outstanding balance of the
contract as well as additional costs.

Upon performance and completion of its obligations in
accordance with the bond, Travelers sought payment of the
outstanding contract balance plus additional costs. The school
system responded with a demand for delay damages.

The court found that pursuant to the school system’s
notice of default against its general contractor, Travelers
assumed responsibility for project completion. However,
evidence indicated that at the time Travelers intervened, the
project was substantially complete with 98.6% of the work
performed. The court found that the architect failed to certify
completion for six months after the general contractor had
declared substantial completion and suggested that the delay
in issuing the substantial completion certificate was due, at
least in part, to an agreement between the owner and the
architect that gave the architect a contingent financial interest
in the outcome of the litigation.

The court denied the school system’s counterclaim for
delay damages, concluding that “either by mistake or obvious
error” the architect delayed the certification of substantial
performance for six months because by “any measure of

reasonable determination, substantial completion was
achieved before the claimed default date.” The court further
noted that the evidence supported a finding of

unreasonableness or constructive fraud by the architect in
refusing to certify an earlier date. The court pointed to that
fact that several months prior to the notice of default, the
architect entered into an agreement with the school system,
which gave the architect a contingent financial interest in the
outcome of litigation over the construction site at issue. The
court stated that the existence of an agreement whereby the
architect consented to support the school system in any legal
action regarding the project and its contingent fee interest in
the outcome of the litigation was circumstantial evidence of
an incentive or bias in favor of the school system and of
constructive fraud in delaying the issuance of the substantial
completion certification.

The court granted Travelers the outstanding contract
balance and additional costs and denied the school system’s
delay claims. This ruling stands as a caution to architects to
maintain objectivity as the independent interpreter of building
contract documents and the judge of contract performance.

Failure To Include Material Escalation Clause
Prevents Recovery Of Spike In Steel Costs

The Armed Services Board of Contract Appeals recently
held that a subcontractor whose contract was silent regarding
steel price escalation failed to prove commercial
impracticability. Spindler Construction Corporation won a
fixed-price design-build contract for the erection of a new
aircraft maintenance hangar at Hill Air Force Base, Utah. The

contract contained the standard federal contract dispute
clause, but did not contain any language addressing possible
material costs increases. Spindler executed a fixed-price
subcontract with Sanpete Steel to “provide all construction of
Structural Steel Fabrication and Erection.” As with the prime
contract, the subcontract also failed to include price
adjustment language or material costs changes.

The cost to Sanpete for the pre-fabricated steel overran by
$200,000 or 23 percent. Sanpete claimed the increase in the
cost of steel made its performance “impracticable by the
occurrence of a contingency that nonoccurrence of which was
a basic assumption on which the contract was made,” Utah
Code Ann. § 70A-2-615, Sanpete submitted a claim to
Spindler for recovery of the “unforeseen steel cost increase.”
The contracting officer denied Spindler’s claim made under
the Contract Disputes Act stating that she could “grant a re-
quest for relief only under the specific terms of the contract.”

Through Spindler, Sanpete appealed and asserted that the
“[d]ramatic increase in steel prices ... was a supervening
event that made Sanpete Steel’s performance of the contract

. commercially impracticable.” The increase in Sanpete’s
costs amounted to less than a five percent increase to the total
cost of the subcontract and less than a two percent increase to
the total costs of the prime contract. Courts have determined
that to maintain a claim based on commercial impracticability,
the claimant must prove that a supervening event made
performance impracticable; the non-occurrence of the event
was a basic assumption upon which the contract was based;
the occurrence of the event was not the contractor’s fault; and
that the contractor did not assume the risk of occurrence. The
Armed Services Board of Contract Appeals denied the claim
based on the judgment that commercial impracticability was
not established by the undisputed facts. The Board deter-
mined that the supervening market fluctuation in the price of
steel did not render contract performance impracticable, citing
instances in which cost overruns of as much as 70 percent did
not make performance commercially impracticable. Because
the contract was fixed-price and failed to include an economic
price adjustment clause, the general risk of performance and
price increases fell on the contractor and could not, therefore,
be considered.

Parties should consider including clauses to address
foreseeable risks in their contracts.  The commercial
impracticability doctrine, uncertain under all but the very
worst circumstances, does not often yield recovery in the
absence of a contractual basis. In federal contracts, one might
look for an escalation clause, or decline to bid.

© 2007




BRADLEY ARANT ROSE & WHITE LLP

PAGE 7

CONSTRUCTION & PROCUREMENT LAW NEWS
SECOND QUARTER 2007

Bradley Arant Lawyer Activities:

In February and March, Bradley Arant hosted the
Associated Builders & Contractors 2007 “Future Leaders
in Construction 101” program. This successful program
will continue in May where Bradley Arant will host the
2007 “Future Leaders in Construction 102” classes in the
Birmingham office.

David Pugh recently spoke to project managers and
superintendents of Associated Builders & Contractors
members on practical construction contract issues. The
seminar was held on February 8, 2007.

Joel Brown was recently selected as one of thirty lawyers
for the 2007 class of the Alabama State Bar Leadership
Forum. The Leadership Forum selects committed and
involved lawyers willing and able to fill significant
leadership roles in their state and local bar associations, in
professional and civic associations, and to serve as role
models in matters of ethics and professionalism.

On March 8, 2007, David Pugh spoke to the Facilities
Department personnel at the University of Alabama about
practical construction contracting issues.

Arlan Lewis, David Pugh, Patrick Darby, and Joel
Brown recently presented a seminar entitled Construction
Insurance, Bonding, and Liens in Alabama in Birmingham,
Alabama on March 16, 2007.

On February 27, 2007, Rhonda Andreen and Mabry
Rogers presented a program on public construction
contracting issues to selected Board of Education
representatives.

On March 6, 2007, Mabry Rogers presented a risk
management seminar to a client’s construction
management team in Virginia.

David Pugh, Wally Sears, Ed Everitt, David Pharr, Will
Manuel, Rob Dodson and Jeremy Becker-Welts
presented a seminar on “Current Issues in Mississippi
Construction Law.” The seminar was conducted on March
29, 2007.

Mitch Mudano recently attended the
Remodeling Excellence Awards in March 2007.

Alabama

Rhonda Andreen, Arlan Lewis, and Michael Knapp
recently attended the ABA Construction Law Forum’s
Annual Meeting in San Juan, Puerto Rico in April 2007.

The Birmingham City Council recently appointed Mabry
Rogers to the Construction Board of Adjustments and
Appeals for the City of Birmingham. The Board is charged
with hearing appeals from rulings as to the applicability of
the Building Code to proposed or existing construction
conditions.

David Hume recently presented The Green Building
Movement: a primer on the concepts, systems, and
perspectives surrounding issues of Green Building at
Georgia Tech on April 5, 2007. The presentation discussed
current trends in the marketplace for sustainable building
and development, as well as the impact that regulation and
standardization may have on the construction industry.

David Hume distributed a thesis entitled Green Practices:
Building with Environmentally Sound Considerations to
several industry groups and MBA students. This paper
presents information about sustainable construction meth-
ods and products, the impact cost for implementation of
“green design,” some possible drawbacks and benefits to
Green Construction, and offers several cases studies on
possible design alternatives to conventional construction.

Mabry Rogers and Rhonda Andreen will speak at an
ABA Construction Forum Teleconference entitled You’re
Going to Put What Where: Managing Environmental
Issues at Construction Projects, along with Joseph Manko
and Rodd Bender of the Pennsylvania Bar. The Program
will be held on May 15, 2007 at 1:00 pm (Eastern). For
more information, please visit the ABA website for this
program at
http://www.abanet.org/cle/programs/t07ygt1.html.

Nick Gaede will teach an upcoming class on International
Arbitration from June 3-7, 2007. This class is part of a
Joint Program with the University of Alabama School of
Law and the University of Fribourg located in Fribourg,
Switzerland.

For more information on any of these activities or speaking
engagements, please contact Rebecca Harris at 205-521-
8504.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR
PRACTICING MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE
TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES,

YOU MAY CONTACT ANY ATTORNEY LISTED ON PAGE 8 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procurement
fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is part of
their attempt to inform their readers about significant current events, recent developments in the law and their implications.
Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other, relationship, duty or
obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes only,
and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you may have.
For further information about these contents, please contact your lawyer or any of the lawyers in our group whose names,
telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.
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Note: The following language is required pursuant to Rule 7.2 Alabama Rules of Professional Conduct: No representation is
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Are you Building Green?

Environmental issues are at the forefront of today’s media
coverage. Although this is not a new topic, the present
movement is impacting virtually every industry. Construction
is no exception and is actually one of the industries receiving
attention. Current practices focus on sustainable construction
and the LEED system.

What is sustainable construction or green building? The
EPA defines green building as the practice of creating
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healthier and more resource-efficient models of construction,
renovation, operation, maintenance, and demolition. Elements
of green building include energy, water, and material
conservation; waste reduction and reuse; and indoor
environmental quality.

Several organizations have standardized the green
building concept by creating a design framework where
project teams can achieve various levels of certification
through sustainable design and construction. The most
recognized structure for certification is the LEED system
developed by the U.S. Green Building Council (“USGBC”).
The USGBC is comprised of over 10,000 members from all
parts of the design and construction industries. This industry-
guided organization developed the LEED system to stand-
ardize green building design, development, and construction.
Although this system is fairly rigorous and paperwork inten-
sive, owners are implementing LEED at a rapidly increasing
rate throughout the United States. The number of registered
projects has grown significantly in the past few years.

LEED is an acronym for Leadership in Energy and
Environment Design, which is “a national consensus-based,
market-driven building rating system designed to accelerate
the development and implementation of green building
practices.” The system has gained substantial acceptance
throughout the United States and is often a model throughout
the world. The program is subject to critical review by

member composed committees and through test pilot
programs.
LEED is broken into several building categories

including: New Commercial Construction, Existing Buildings,
Commercial Interiors, Core and Shell Developments, Homes,
Neighborhood Development, Schools, and Retail. Once a
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LEED system is selected, the project team must develop a
building concept to incorporate the requisite LEED criteria for
certification. The design team can obtain a criteria checklist
for the specific LEED system at issue to tally points
throughout the design and construction process. In addition,
the USGBC produces a reference guide that is system-specific
to assist designers and contractors as the project progresses
through stages.

Generally, four possible certification levels are achievable
under the LEED systems: Certified, Silver, Gold, and
Platinum. As an example, the LEED-NC (New Construction)
basic certification level requires a minimum of twenty-six
points, a silver certification requires thirty-three points, a gold
certification requires thirty-nine points, and a platinum
certification requires a minimum of fifty-two points, with a
maximum of sixty-nine points. The system is divided into six
different point groupings: (1) Sustainable Sites; (2) Water
Efficiency; (3) Energy and Atmosphere; (4) Materials and
Resources; (5) Indoor Environment Quality; and (6) Inno-
vation and Design Process. In some instances, prerequisites
must be met before any points are given to a project.
Although each LEED system is similarly structured, they
focus on different criteria. Thus, reviewing the requirements
for the selected system is good practice prior to initiating the
conceptual design phase of the project.

Upfront costs can be prohibitive and project management
can be more difficult if the entire project team has not “bought
in” to the concept. Moreover, LEED systems (and other green
building programs) have been criticized for shortcomings
such as inflexibility and regional biases. However, the
USGBC is implementing new strategies to address some of
these critiques.

A project team should become familiar with LEED
requirements to avoid potential pitfalls when considering a
green project or LEED system. Usually green projects use a
design-build project delivery system to facilitate participation
by all team members. However, not all projects can be
constructed using the design-build method. In fact, state bid
laws often limit the type of delivery system a governmental
authority can use for construction. Nonetheless, providing
clear plans, specifications, and expectations in the bidding
phase may help limit future issues that arise when the
contractor is not involved early in the project. Owners,
governmental authorities, and developers have challenging
decisions to make in the planning phase of construction
projects. Implementing a green building design for a project
can yield significant returns for a project, but owners and
project teams should look at the additional cost and time to
determine if going green is a worthwhile investment.

Spearin Doctrine Cannot Protect against
Delay due to Plan Changes

In 1918, the U.S. Supreme Court decided the case of
United States v. Spearin, and established what has become
known in the area of construction law as the Spearin doctrine.
The Spearin doctrine provides that a contractor who is bound
to build according to plans and specifications prepared and
furnished by the owner should not be held responsible for the
consequences of defects in those plans and specifications.

A recent decision by the Ohio Supreme Court declined to
extend the Spearin doctrine to cover a contractor’s cumulative
impact damages for delay caused by errors in the contract
drawings. In doing so, the court limited the doctrine to claims
related to job site conditions. In this case, the general con-
tractor, Dugan & Meyers (“D&M”), contracted to build three
buildings on the campus of Ohio State University. The
contract contained some key provisions: (1) time is of the
essence, (2) a no-damages-for-delay clause, which provided
that an extension of time would be the contractor’s sole
remedy for delay, and (3) a specific procedure to be followed
in the event of a project delay and that the contractor’s failure
to follow that procedure—request an extension of time in
writing within ten days after the occurrence of a project
delay—shall constitute a waiver by the Contractor of any
claim for a time extension or mitigation of liquidated
damages. Through the course of construction D&M failed to
comply with the contract’s procedural requirement for re-
questing time extensions and thus waived its claims for
additional time.

After the construction schedule fell behind and attempts
to bring the project back on schedule were unsuccessful, OSU
relieved D&M of its duties under the contract and substituted
another contractor to complete the project. When OSU
assessed D&M for the cost to complete and liquidated dam-
ages, D&M filed a lawsuit against the State for breach of
contract. At trial, the referee determined the principal cause of
the delay to be the “existence of an excessive number of
errors” in the design documents and awarded D&M nearly
$3.4 million for its cumulative impact damages under the
Spearin doctrine. However, the court of appeals reversed the
trial court’s finding as contrary to Ohio law as well as the
express provisions of the contract, which D&M appealed to
the Ohio Supreme Court.

The issue before the Ohio Supreme Court was whether
the Spearin doctrine is recognized in Ohio, and if so, whether
there is a limit to its application. The court reasoned that
Spearin involved the existence of a site condition that pre-
vented completion of the project and that Ohio courts have
recognized Spearin in cases involving government contracts
where the government impliedly warrants the accuracy of its
representations on the contract documents regarding job site
conditions. However, the court agreed with the court of
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appeals and declined to extend the doctrine to cases involving
delay due to plan changes. Importantly, the court recognized
that Spearin does not invalidate express contractual provi-
sions, and thus D&M could not escape its no-damages-for-
delay clause and its waiver of claims for additional time when
D&M failed to comply with the contract’s procedural
requirement for requesting time extensions.

Since the execution of the contract, the Ohio Legislature
has declared no damages for delay clauses void and unen-
forceable as against public policy when the cause of delay is a
result of the owner’s act or failure to act. However, the lesson
in this cases is that even if the contractor believes the delays
are caused by the owner, it should comply with the
contractual notification procedures or else risk waiving its
claim.

Another Bite at the Apple: Enhanced Judicial
Review of Arbitration Awards

Agreements to arbitrate disputes are everywhere — from
software licenses to construction contracts — and for good
reason: private arbitration can be a faster, cheaper alternative
to the public court system. Arbitrators with expertise in the
subject matter of the dispute can be hand-picked by the
parties, and the arbitration proceedings can be tailored to the
needs of the dispute. The arbitrators’ expertise allows for a
quick understanding of the issues, which in turn saves time
and expense. Congress recognized these benefits when it
passed the Federal Arbitration Act (FAA), which secures the
right of private parties to enforce arbitration agreements
affecting interstate commerce.

Under the FAA, an arbitration award is final and binding,
and can be vacated by a court on very limited grounds, such
as where the award was procured by corruption, fraud,
partiality, or misbehavior by the arbitrator. Typically, the
arbitration award is not subject to attack solely because it is
“wrong.” When parties attempt to strengthen the ability of a
court to set aside an arbitration award, they risk undermining
the benefits of finality.

The U.S. Supreme Court recently agreed to hear a case
from the Ninth Circuit (appellate court governing Alaska,
Arizona, California, Guam, Hawaii, Idaho, Montana, Nevada,
Oregon, and Washington) which illustrates this point. In this
case, the arbitration agreement between the parties stated that
a court should vacate an award “where the arbitrator’s con-
clusions of law are erroneous.” As a result of this heightened
review, the arbitrator’s award was reviewed and reversed by
the federal district court — twice. On the second go round, the
district court set aside the arbitrator’s award as “implausible.”
The Ninth Circuit reversed, arguing that “implausibility” is
not a ground for vacating an arbitration decision under the
FAA. According to the appellate court, private parties may

not contractually impose their own standard of review on the
courts.

Other appellate courts disagree, including the First Circuit
(governing district courts in Maine, Massachusetts, New
Hampshire, Puerto Rico, and Rhode Island), the Third Circuit
(appellate court for Delaware, New Jersey, Pennsylvania and
the Virgin Islands), the Fourth Circuit (covering North
Carolina, South Carolina, Virginia and West Virginia), the
Fifth Circuit (appellate court for Georgia, Mississippi, and
Texas), and the Sixth Circuit (governing district courts in
Kansas, Michigan, Ohio, and Tennessee). These courts argue
instead that the purpose of the FAA is to enforce the terms of
private arbitration agreements and that just as private parties
may contractually limit the issues which they will arbitrate, so
too may they specify the deference a court should give to the
arbitrator’s decision.

Regardless of where the Supreme Court comes down on
the issue, enhanced judicial review of arbitration awards can
destroy many of the benefits of arbitration. In the case under
review, the dispute was the subject of two rounds of arbitra-
tion, a district court trial, two Ninth Circuit appeals, and
eventually, a U.S. Supreme Court appeal. Granted, nobody
wants to be stuck with an arbitrator’s erroneous decision, but
that risk is tempered by the ability to choose a neutral
arbitrator with expertise in the particular field. It also must be
weighed against the other benefits of arbitration, such as
achieving a faster resolution at lower cost in a non-public
setting. Subjecting the arbitration decision to the sort of
review agreed to by the parties may hinder these benefits by
giving the losing party an extra bite at the apple.

The Trend: Courts are Finding Defective
Workmanship Does Not Constitute an
“Event” or “Occurrence” for CGL Coverage

Commercial general liability (“CGL”) insurance policies
are generally intended to protect the insured from liability for
injury or damage to the persons or property of others. While
claims related to costs associated with repairing or replacing
the insured’s defective workmanship are often excluded
pursuant to specific policy exclusions (usually work product
exclusions), many courts are finding that such defective
workmanship will not even constitute an “event” or “occur-
rence” as necessary to initially trigger CGL coverage, regard-
less of the existence of applicable exclusions. These decisions
have significant burden of proof implications favoring the
insurer.

In April 2007, a federal district court in Missouri
grappled with this very issue. The dispute arose from the
construction of a training facility at Fort Riley, Kansas. The
facility was designed with underground support structures
capable of withholding the weight of heavy vehicles, such as
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tanks. Duct banks contained within the underground structural
support were constructed entirely by subcontractors. The
Army Corp of Engineers noted deficiencies in the duct banks,
and BCE (the general contractor) paid for correcting the
construction deficiencies, reseeding of repaired areas, and
repaving of roadways that were ripped up during construction.
BCE filed a claim for payment of all costs associated with the
repairs under the property damages clause of their CGL
insurance policy. In any CGL, the term that triggers coverage
is usually “event” or “occurrence.” The federal district court
of Missouri followed the standard interpretation that both
event and occurrence generally mean, “an accident including
continuous or repeated exposure to substantially the same
general harmful conditions.” The court denied coverage, hold-
ing that defective workmanship is synonymous with a breach
of contract or negligence claim, and these claims are not terms
that fall under the general “event” or “occurrence” meanings
that would trigger coverage. In other words, the insurer did
not meet the burden of proof for triggering coverage. Thus,
the court denied coverage right from the beginning, and
various exclusions (with the burden of proof shifting to the
insured) made no difference in the outcome.

More importantly, the Federal Tenth Circuit Court of
Appeals for the United States (supervising trial courts in Utah,
Wyoming, Colorado, New Mexico, Kansas, and Oklahoma)
has joined this trend. In a February 2007 case, Adair (the
general contractor) sought indemnity from St. Paul for a $2.5
million arbitration award setoff for construction defects in
work done by Adair’s subcontractors. Like the Missouri
federal district court, the Tenth Circuit held that deficiencies
in work done by Adair’s subcontractors were not covered
under the general contractor’s CGL insurance policy, because
defective workmanship does not trigger CGL coverage. In
addition, the court had the following harsh words for such
defective workmanship claims: “[A] general contractor should
not be able to turn to its failure to complete construction
according to the contract into a covered event by bootstrap-
ping on its subcontractor’s negligence. Obviously, CGL’s are
not intended to provide an anticipatory guarantee of quality of
work and general contractors should be aware of this.”

All parties conducting business under CGL insurance
policies should be aware of this trend. Some jurisdictions still
hold on to the old rule that workmanship defects trigger
coverage under CGL policies, subject only to potentially
applicable exclusions. Before engaging in construction
projects under a CGL policy, all parties should contact
counsel to find out what the relevant rule is in their
jurisdiction.

OSHA Review Commission Rejects
“Controlling Employer” Liability On
Construction Jobsites

On April 27, 2007, the OSHA Review Commission
issued a decision significantly altering OSHA’s long-standing
multi-employer citation policy. In that decision, the Review
Commission held that, on construction worksites, OSHA may
not issue a safety hazard citation to a “controlling” general
contractor who was not responsible for creating the hazard
and whose own employees were not exposed to it. If this
decision is allowed to stand, it will fundamentally change the
way OSHA must carry out its jobsite safety enforcement
responsibilities.

Shortly after the Occupational Health and Safety Act was
enacted in 1970, the Secretary of Labor issued a regulation
which stated that each construction industry employer was
required to “protect the employment and places of
employment of each of his employees engaged in construction
work by complying with the appropriate [OSHA] standards.
...” Despite the fact that this regulation appears to hold
employers responsible only for protecting the safety of their
own workers, OSHA historically has taken a more aggressive
enforcement approach. Under OSHA’s multi-employer
citation policy, which has been followed for over thirty years,
a general contractor with supervisory control over the
worksite may be cited for a safety hazard even though it did
not create the hazard and none of its own employees were
exposed to it. This policy has led to thousands of OSHA
citations being issued against general contractors for safety
violations committed by subcontractors. However, the recent
decision appears to have changed the playing field, at least for
now.

Summit Contractors was the general contractor for the
construction of a college dormitory in Little Rock, Arkansas.
During the course of the project, Summit’s masonry sub-
contractor allegedly failed to make certain that its employees
were utilizing fall protection as required by OSHA’s
standards. After conducting a worksite inspection, OSHA
cited Summit as the ”controlling employer,” alleging that
Summit had failed to detect the hazard and see that it was
remediated by the subcontractor. Summit argued that OSHA
had acted improperly because it had no authority under the
OSH Act or the implementing regulation to cite a general
contractor whose own employees were never exposed to the
safety hazard. After an ALJ ruled in favor of OSHA,
upholding OSHA’s long-standing enforcement policy,
Summit appealed.

In a 2-1 decision, the Review Commission vacated the
citation based on the italicized words above, interpreting that
regulation to require a construction contractor to comply with
OSHA’s safety standards only as to its own employees.
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This decision represents an important change in
workplace safety law, but a few points should be noted.

e OSHA has already filed an appeal seeking to have the
decision overturned, and it is impossible to predict how
this appeal will turn out. Many observers believe that an
appellate court will be inclined to defer to the Review
Commission, but there is some prior judicial precedent
supporting enforcement of the “controlling employer”
doctrine. In the meantime, it is unlikely that OSHA will
change its enforcement policy while the matter is on
appeal. It is also unclear how the “controlling employer”
citations now in the pipeline will be resolved. General
contractors who have received OSHA citations under this
doctrine should consider taking steps to get those
citations vacated.

e If upheld, this Summit decision would relieve a general
contractor from OSHA liability as the controlling
employer, but it would not prevent OSHA from citing the
general contractor if (1) the general contractor creates the
safety hazard or (2) the general contractor’s own
employees are exposed to it. Those are independent
grounds on which OSHA can issue a citation and they are
not impacted by the Review Commission’s recent
decision. Moreover, the decision could lead to additional
citations against subcontractors because OSHA may feel
compelled to give increased scrutiny to subcontractor
safety compliance.

e The decision is applicable only to employers doing
construction work and not to general industry employers.
The regulation only applies to “employees engaged in
construction work.” Contractors engaged in other types of
work — such as maintenance — are unaffected by Summit.
It is the nature of the work, not the nature of the entity
performing it, which is determinative.

e The regulations could be amended in a way which undoes
the recent decision and allows OSHA to continue to
enforce its long-standing citation policy.

e There is no binding effect on state laws regulating
workplace safety, which exist in approximately half the
states. If a general contractor does construction work in a
state covered by a state OSHA enforcement scheme, the
contractor should not assume that the state’s enforcement
approach will change as a result of this recent case.

Enforcing the United States Person Clause in
Government Contracts

In a recent bid protest case, the Government Account-
ability Office (“GAQ”) sustained the protest of an embassy
construction project award, reaching the conclusion that the

contract for the embassy had been awarded improperly to a
contractor that was not a “United States person.”

The protest arose out of bids for the design and
construction of a New Embassy Complex in Djibouti,
Djibouti, by the State Department. The State Department
received six proposals, including proposals from Caddell
Construction Company and AIC-SP.

The State Department originally awarded a contract to
AIC-SP as the low bidder. AIC-SP had only existed for 35
days when it was pre-qualified by the State Department, so
Caddell, the second low-bidder, protested the award to the
GAO. On January 10, 2007, GAO issued a Decision
sustaining Caddell’s protest.

After the GAO’s decision, the State Department advised
Caddell that it had re-affirmed the award to AIC-SP in a de
facto joint venture with its parent company, AICI, and
decided to proceed with awarding the contract to AIC-SP and
AICI based on a corrected bid that expressly provided that
AIC-SP and its parent AICI were bidding as a de facto joint
venture.

Caddell protested again, claiming that the de facto joint
venture did not meet the requirements for a “United States
person.” Under the Security Act, bidders for embassy projects
must demonstrate that they are “United States persons” to bid
on the project.

In its second protest, Caddell claimed that AIC-SP failed
to meet this requirement. The GAO again agreed, and
sustained the protest, concluding that the State Department
had violated the ordinary meaning of the words in the statute.

Court Holds that Homeowners/Condominium
Associations Had Standing to Sue EIFS
Manufacturer Even Though EIFS Installed
Prior to Associations’ Existence

Although it may seem like common sense that a party not
in existence at the time an alleged misrepresentation was
made cannot bring a fraud claim based on that misrepre-
sentation, at least one court has held a party can in certain
cases. In a recent New Jersey appeals court case, the court
held that a homeowners association had standing to bring suit
for fraud against a manufacturer of an Exterior Insulation
Finish System (EIFS), used in the construction of common
elements of a residential condominium development, even
though the homeowners/condominium associations were
formed after misrepresentations and omissions were allegedly
made by the manufacturer. The case arose out of alleged
construction defects at the Porte Liberte development in
Jersey City, New Jersey. After years of litigation with various
parties, including the general contractor and the manufacturer
of the EIFS, the plaintiffs amended their complaint to assert a
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claim against the EIFS manufacturer for fraud, alleging that
during contract negotiations, the manufacturer made certain
false advertisements and representations to and withheld
information from the developer and the general contractor
regarding the water-impermeability of the EIFS. Although the
plaintiffs were clearly not parties to these negotiations, they
alleged that they were “third-party” beneficiaries of the
contract between the manufacturer and the general contractor,
and, therefore, they could assert their claims. The manufac-
turer argued that because the plaintiffs had not even been
formed at the time of the contract negotiations, they could not
have been recipients of the manufacturer’s alleged misrepre-
sentations and omissions, and therefore, they could not have
participated in the decision to utilize the EIFS at Port Liberte.
The trial court agreed.

The appeals court reversed, holding that a condominium
association is the intended beneficiary of a developer’s
actions; therefore, any subcontractor or materialman entering
into a contract or supplying a product for use in the con-
struction of the common elements after the developer registers
the condominium with the Department of Community Affairs,
pursuant to New Jersey law, is on constructive notice that
representations made to, and omissions withheld from, the
developer will be deemed as if they were made to, or withheld
from, the association, once the association assumes control of
the condominium. Thus, homeowner/condominium associa-
tions have standing to assert fraud claims against third-party
contractors and materialmen for fraud leading to defects in
common elements, regardless of whether the association for-
mally existed at the time the misrepresentation was made. The
court reasoned that the unique relationship, created by New
Jersey law, between condominium associations and devel-
opers (i.e., developer controls association until a certain time;
fiduciary relationship is created between developer and asso-
ciation) allows an association to step into the developer’s
shoes when control is passed to the association. The court
further noted that other New Jersey courts have employed the
same reasoning in holding that a condominium association
had standing to sue for defects that arose prior to the
association’s formation.

Add this case to your sensitivity about condominium
construction.

Contractor’s Promise to Owner of No Liability
for Additional Work Costs Held
Unenforceable

A recent North Carolina opinion held that a project
manager’s email purporting to absolve the owner from
liability for costs associated with installing an additional
HVAC unit was not supported by consideration and, there-
fore, did not create an enforceable contract. Furthermore, the
lack of a written change order did not preclude the owner

from having to pay for the additional work, despite a
contractual provision requiring all changes be approved in
writing.

Cameron Park Il (“Cameron™) entered into a contract
with Inland Construction Company (“Inland”) to construct
improvements on a commercial building. The contract
stipulated that all changes to the work be incorporated by
written change order. The plans anticipated two phases of
work, with the first phase calling for improvements to the
building’s first floor, including installation of a 4 ton HVAC
unit, and the second phase calling for improvements to the
building’s second floor, including installation of several
additional HVAC units. Following completion of phase one,
the owner eliminated phase two, leaving only the 4 ton HVAC
unit that both parties agreed was inadequate for the entire
building.

Cameron’s architect rejected Inland’s proposed solution
to replace the 4 ton HVAC unit with a 7.5 ton unit. Instead,
the architect proposed and directed installation of an addi-
tional 4 ton HVAC unit. In response, Inland’s project manager
sent an email to Cameron stating that the costs of the
additional HVAC unit installation would be resolved between
Inland and the architect at no cost to Cameron. The work was
completed without a written change order being executed or
even presented to Cameron. Subsequently, Inland’s president
demanded payment from Cameron for the additional instal-
lation work, and Cameron refused to pay citing the prior email
sent by Inland’s project manager.

Inland brought a claim for breach of contract, and the trial
court granted summary judgment in favor of Inland that it was
entitled to payment from Cameron of all costs associated with
the additional installation work, including interest on unpaid
amounts. On appeal, Cameron argued the email sent by In-
land’s project manager created an enforceable contract,
whereby Inland waived any right to recover the additional
installation costs from Cameron. Alternatively, Cameron
argued that Inland’s failure to obtain a written change order
for the additional work barred Inland from subsequently
seeking recovery of the associated costs.

The North Carolina Court of Appeals held that the project
manager’s email did not create an enforceable contract
obligation, because the email was not supported by sufficient
consideration. Said another way, because Inland did not
receive anything of value in exchange for the purported waiv-
er contained in the email, Inland would not be contractually
bound by such waiver language. Consistent with North
Carolina precedent, the Court of Appeals also rejected
Cameron’s reliance on the lack of a written change order.
According to the Court of Appeals, even where a contract
provides that any modification shall be in writing, a written
contract provision may be waived or modified by subsequent
oral agreement or by conduct which naturally and justly leads
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the other party to believe the provision of the contract was
waived or modified. Since Cameron, by and through its
architect, directed Inland to perform installation of the
additional HVAC unit, Cameron was responsible and liable
for payment to Inland associated with the additional work
performed under the orally modified contract.

The recent appellate opinion is a cautionary tale for all
those involved in construction projects. A party’s prior
assurance or promise without more may not be enough to
protect against a later claim for recovery. The determination
of whether a promise is supported by sufficient consideration
to create an enforceable contract is a heavily factual
determination, which courts will determine on a case-by-case
basis. In addition, states have varying legal standards for what
can constitute sufficient consideration, as well as related
equitable doctrines that may change the outcome. Those
seeking to rely on assurances or promises made by others
during the course of a construction project are well advised to
consult their legal counsel as to whether such reliance is
legally justified by the applicable law and circumstances.

Bradley Arant Lawyer Activities:

Mitch Mudano participated in a live ALI-ABA webcast on
June 4, 2007 for “Hurricanes and Windstorms: Litigation,
Claims and Public Policy Consequences.”

Nick Gaede was elected President of the Birmingham
Committee on Foreign Relations. The purpose of the
organization is to expand knowledge and understanding of
foreign affairs, exchange ideas, recognize free speech and
enjoy fellowship and conviviality.

Joel Brown was selected as one of 30 lawyers in the 2007
class of the State Bar Leadership Forum. The leadership
forum selects committed and involved lawyers willing and
able to fill significant leadership roles in their state and local
bar associations, in professional and civic associations, and to
serve as role models in matters of ethics and professionalism.

Nick Gaede was recently appointed to the Alabama Access to
Justice Commission by the Chief Justice of the Alabama
Supreme Court.

Rhonda Andreen will speak at a seminar entitled “Managing
Construction Projects in Alabama” on August 24, 2007 in
Birmingham, AL. The seminar will cover topics related to
prime and subcontracts, document management, dispute
resolution, and insurance.

Mabry Rogers, Arlan Lewis, David Hume, and Rhonda
Andreen will present a statewide seminar to an invited group
of public officials on “Public Procurement in Alabama,”
focusing specifically on spending anticipated under recently
approved bond measures for public education. The seminar
will be held September 11, 2007.

Ed Everitt and Mitch Mudano will present to the National
Steel Mill Credit Group on September 20, 2007. The seminar
will cover the subject of mechanics’ liens. There will be
approximately twenty companies in attendance, which will
include some of the largest steel mills in the United States and
Canada.

Michael Knapp, Arlan Lewis, Mitch Mudano, Jeff Peters,
and David Pugh will present “The Fundamentals of Con-
struction Contracts: Understanding the Issues” in Birming-
ham, AL on December 13, 2007. This seminar will cover
contract principles, dispute resolution, project delivery
systems, and subcontracting issues.

Joel Brown, Patrick Darby, Arlan Lewis, and David Pugh
will present a seminar entitled “Construction Insurance,
Bonding and Liens in Alabama” in Birmingham, AL on
March 18, 2008.

For more information on any of these activities or speaking
engagements, please contact Rebecca Harris at 205-521-8504.

You can find this newsletter and past newsletters on our
website at www.bradleyarant.com/pg.construct.cfm.

NOTE: WE DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING
MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE
INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU MAY CONTACT

ANY ATTORNEY LISTED ON PAGE 8 OF THIS NEWSLETTER.
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their attempt to inform their readers about significant current events, recent developments in the law and their implications.
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Court Issues Injunction Blocking Social
Security “No-Match” Rule

Every year, thousands of employers receive “no-match”
notices from the Social Security Administration (“SSA”)
advising them that the W-2 information provided for certain
employees does not match the information in the SSA’s
database. The stated purpose of these notices is not
immigration enforcement, but to help the SSA ensure that the
employees’ social security allocations are correct. Never-
theless, employers are often justifiably concerned that, if an
employee identified in a “no-match” notice is found to be
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unauthorized to work, the notice could give rise to a finding
that the employer had knowledge of the employee’s
unauthorized status and potentially lead to liability under the
federal immigration laws. This can be particularly trouble-
some when the “no-match” notice identifies, in large or
disproportionate numbers, employees in those ethnic groups
widely known to have large numbers of undocumented
workers. As a result, there has been much uncertainty about
how employers should respond when they receive one of
these “no-match” notices.

On August 10, 2007, the Department of Homeland
Security (“DHS”) issued a rule which expressly stated that a
“no-match” notice is the type of information that could lead to
a finding that the employer had constructive knowledge of an
employee’s unauthorized status. This rule also outlined, for
the first time, a protocol for response which the DHS said was
“reasonable” and which, if followed by the employer, would
prevent the employer from being deemed to have constructive
knowledge based on the “no-match” notice. However, the
rule also made clear that, if the employer did not follow the
DHS’s “reasonable” response protocol, it faced an increased
risk of liability under the immigration laws.

Under the protocol authorized by the new DHS rule, the
employer would be required to give a “mismatched” employ-
ee ninety (90) days to clear up the discrepancy with the SSA.
If the employee could not do that, the employer would then
have to re-verify the employee’s work authorization using
documents other than those bearing the questionable Social
Security number. If the employee were unable to resolve the
discrepancy with the SSA and could not produce these
additional documents, the employer would be required to
terminate the employee.
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This new DHS rule was set to go into effect on September
14, 2007 and the SSA indicated that it planned to start mass
mailings of “no-match” notices on September 4. However,
the rule was very controversial and drew immediate opposi-
tion from numerous employee advocacy and industry groups.

In late August, several diverse organizations, including
the AFL-CIO and the U. S. Chamber of Commerce, filed a
lawsuit in the United States District Court for the Northern
District of California challenging the DHS rule. In their
Complaint, the plaintiffs argued that the new rule was
inconsistent with the federal immigration laws, gave the DHS
and the SSA impermissible authority, and would lead to
discrimination and result in the firing of lawful workers. The
plaintiffs filed a motion for preliminary injunction, which was
heard on October 1.

On October 10, in American Federation of Labor v.
Chertoff, U. S. District Judge Charles R. Breyer granted the
plaintiffs’ motion for preliminary injunction, barring imple-
mentation of the new DHS rule. In his decision, Judge Breyer
found that the rule would cause immediate harm to both
employees and employers, and held that the plaintiffs had
raised serious concerns about its legality. The Judge relied on
an SSA report indicating that its database contained numerous
errors, and concluded that a rule which used the database for
firings would discriminate against tens of thousands of legal
workers and place an unfair burden on employers. The Judge
also held that there were serious questions as to whether the
DHS had exceeded its authority under the Administrative
Procedures Act by failing to provide a reasoned analysis for
its change in position — inherent in the new rule — that an
employer who receives a “no-match” letter can now, without
any other evidence of illegality, be held liable under the
immigration laws.

It is uncertain what this ultimately will mean for
employers. DHS has not indicated whether it will appeal the
decision but, presumably, at some point, SSA will resume
sending out “no-match” notices. While most construction
industry players are pleased with Judge Breyer’s ruling, it is
still unclear how employers are to respond when a “no-match”
letter is received. As some analysts have pointed out, these
developments highlight how difficult it is to change the status
quo on immigration enforcement without meaningful
comprehensive reform.

If you receive a “no match” notice, we recommend that
you immediately discuss the notice with your counsel.

Strict Construction: The Cost of Non-
Compliance with Lien Laws

A “mechanic’s lien” is the term used for any lien on real
property in favor of a person or entity furnishing labor or
materials used in or for the erection of buildings or making

improvements to real property. Mechanic’s liens are created
by statute and they confer priority or “secured” creditor status
to defined entities or persons who contribute labor or
materials to improve real property, such as a contractor. But,
in simpler terms, all of the requirements of the lien statutes
must be strictly complied with in order to perfect statutory
mechanic’s lien rights; otherwise, they are nonenforceable.

In Alabama (as in most states), a lien will be lost if at
least three steps are not performed: (1) comply with
applicable notice requirements; (2) file an appropriate verified
statement of lien in the proper probate office within the
statutory period of time; and (3) file suit to enforce or
“perfect” the lien within six months from when the entire
indebtedness accrues (the period is different in different
states). Once these last two steps are performed in a timely
manner, the lien relates back to the date that the labor and
materials were provided, and the lien claimant has priority
over other creditors whose claims arose after the commence-
ment of the work.

In some instances, another party may acquire an interest
in a piece of property after a lien claimant’s work has begun
but before a lien is filed on the property. For example, an
investor may purchase a condominium in a condominium
development long after the construction of the building has
begun, but before the contractor files a lien on the property.
In that case, if the contractor wants his lien to be superior to
the interest of the investor whose interest was acquired after
work began, but before the filing of the lien, he must join the
investor as a defendant when he files suit to enforce the lien
within the six month statutory period, provided he has actual
knowledge or constructive notice of the investor’s subse-
quently acquired interest at the time of filing suit. Otherwise
the investor will take the condominium free and clear of the
contractor’s lien. Therefore, when a subsequent purchaser of
property is not joined as a defendant in a suit to enforce a lien,
it doesn’t matter whether that person had knowledge of the
lien; when the six month statutory period expires, the
subsequent purchaser’s interest becomes superior to the
mechanic’s lien.

This important rule is illustrated in a recent decided by
the Supreme Court of Alabama. In Hutto Construction, Inc. v.
Buffalo Holdings, LLC, Hutto contracted with the Lessee of a
piece of property to construct a condominium development on
the property. After work began, but before Hutto filed the
claim of lien, the owner mortgaged the property to the Bank.
When Hutto filed suit to enforce its lien, it named the Owner
and Lessee as defendants, but neglected to join the Bank,
despite its knowledge of the mortgage. Subsequently, the
Bank foreclosed on the property and sold it to Buffalo
Holdings. Since the bank had never been named as a defend-
ant to the suit to enforce the lien and the six month statutory
period had long since expired, Buffalo took the property free
and clear of Hutto’s lien.
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This case is a good reminder that the intricate require-
ments of the lien law must be strictly adhered to; otherwise,
those persons who the lien statutes were originally designed to
help will be left without a lien remedy.

Construction Defects and Commercial
Liability Insurance

Contractors are frequently faced with defending claims of
faulty or defective construction. As a result, whether the
contractor’s general liability insurer is required to defend
those claims and whether there is any coverage for those
claims is frequently an issue. The Supreme Court of Texas
recently addressed these issues, and the opinion is potentially
quite helpful to contractors.

In Lamar Homes, Inc. v. Mid-Continent Casualty, Co., a
homeowner accused the homebuilder, Lamar, of having
constructed a defective foundation. Lamar forwarded the
lawsuit to its commercial general liability (“CGL”) carrier,
Mid-Continent Casualty, seeking defense and indemnification
under the policy. Mid-Continent refused to defend so Lamar
sued Mid-Continent. On appeal, the Texas Supreme Court
held that Mid-Continent was wrong.

The homeowners did not allege any property damage
other than to the work itself. That is, they accused the
contractor of faulty construction of the structure but did not
allege any damage to contents. Under most CGL policies, the
insured’s own work is expressly excluded. Mid-Continent
argued that since there were no allegations of property
damage other than to the work itself, then (a) there was no
“accident” or “occurrence” sufficient to trigger its duty to
defend or indemnify Lamar, and (b) there was no “property
damage” sufficient to trigger the duty to defend or indemnify
Lamar.

The court disagreed with Mid-Continent on both counts.
The court discussed at length that faulty work, unless done
intentionally, could still constitute an “accident” or “occur-
rence” in that no reasonable contractor would intend to
damage its work. Mid-Continent argued to the contrary based
on whether the damaged property was the insured’s work or
third-party property. The court was not persuaded, holding
that it does not matter that the damaged work was the
insured’s work since, at least in a standard CGL policy,
typically “no logical basis within the ‘occurrence’ definition
allows for distinguishing between damage to the insured’s
work and damage to some third party’s property.” Thus,
defective work could constitute an “accident” or “occurrence”
obligating the insurer at least to defend.

Next, Mid-Continent argued the allegations of “property
damage” were irrelevant because they dealt solely with the
insured’s work. The policy language — from a standard
Insurance Services Organization (“1SO”) form CGL policy —

did not suggest the limitation urged by Mid-Continent. Any
damage, including damage to the work itself, so long as
caused by an “accident” or “occurrence” was sufficient to
trigger Mid-Continent’s duty to defend.

Additionally, the Court found that Mid-Continent could
be liable for enhanced damages due to its failure adequately to
respond to Lamar’s claim. This particular finding was based
upon Texas” “Prompt Payment of Claims” statute found at
Avrticle 21.55 of the Texas Insurance Code.

Bear in mind that the outcome could vary from state to
state based on different rulings by other state courts and
variations in the language of specific insurance policies,
particularly if the policy at issue has been modified from
standard ISO language. Nonetheless, this is a strong opinion
in favor of contractor’s seeking help from their insurers in
defending faulty workmanship claims.

Contractor Work on Condominium Common
Areas may be Subject to Homebuilder
Licensing

“We hold that condominium units are ‘residential
property’ and, therefore, contractors renovating or
otherwise improving the common areas of condominium
buildings are required to be licensed.” So writes the District
of Columbia Court of Appeals in a recent decision that may
have implications for contractors doing condominium work.

In Carlson Construction Co. v. Dupont West
Condominium, Inc., the contractor performed its work only on
the common areas of the condominium. However, because
the D.C. regulations include “grounds appurtenant” in the
definition of “residential property,” the principal dispute
between the parties was whether a condominium was in fact a
“single-family dwelling.” This term was undefined in the
regulation. The court noted that the home improvement
regulations had preceded municipal recognition of
condominium ownership of property in the District of
Columbia. It reasoned that since condominiums were to be
treated just as any other owned residential property for
zoning, land use, subdivision or building code purposes, it
would create a “bizarre result” to exclude condominiums from
the definition of a “single-family dwelling.”

As always with licensure issues, we advise you to check
with the licensure authority ahead of time with any questions
about the applicability of a licensure scheme to your project.
In jurisdictions with non-recovery statutes—and particularly
that require reimbursement of monies already paid, as occurs
in D.C.—the financial disaster associated with non-licensure
is simply not worth the risk of non-licensure.
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Surety Fails to Limit Subcontract Bonds to
“Erection-Only”

In Walbridge Aldinger Co. ex rel. Prospect Steel Co. v.
CBN Steel Construction, Inc., Walbridge Aldinger entered
into a subcontract with CBN Steel Construction for the
fabrication and erection of structural steel on a project for the
University of Michigan. The subcontract amount was $2.6
Million. Shortly thereafter, CBN advised Walbridge that it
could not provide payment and performance bonds for the
entire subcontract scope of work.

CBN’s surety issued a letter stating that it would execute
a performance and payment bond only for the erection of the
steel and that Prospect, CBN’s fabrication subcontractor,
would issue a dual obligee bond (to CBN and Walbridge) for
its portion of the work.

CBN’s surety issued performance and payment bonds
naming CBN as principal and Walbridge as obligee in the
amount of $1.5 Million. Prospect obtained dual obligee bonds
in the amount of $1.1 Million.

CBN went out of business before its work was completed.
Prospect filed suit against CBN’s surety on the payment bond.

The surety defended the claim on the basis that the bond
was intended to cover only erection of the steel, not fabri-
cation, and that the proper claimants on the payment bond
were only those who had provided labor or equipment to erect
the steel. The surety referred to its letter stating its willing-
ness to bond only the erection portion of the work, to the
reduced penal sum of the bond, and to the dual obligee bond
issued on behalf of Prospect which, it alleged, further
reflected its intention not to bond the materials and fabrication
portion of the subcontract work. However, in issuing the
payment bond, the surety used a standard form that identified
and incorporated by reference the entire subcontract between
Walbridge and CBN. The surety did not modify the payment
bond to expressly exclude the materials and fabrication
portion of the subcontract work.

CBN’s surety filed a motion for summary judgment
seeking dismissal of Prospect’s claim. In ruling for Prospect,
the court stated that the payment bond issued by CBN’s surety
was clear and unambiguous. It covered “all labor, material, or
both, used or reasonably required for use in the performance
of [the subcontract].” Further, it incorporated the entire
subcontract by reference. The subcontract included both the
furnishing and erection of the structural steel. On its face, the
payment bond appeared to be a clear and complete expression
of the obligations of the subcontractor and the surety. Absent
ambiguity, the court would not consider the letter written by
the surety, the reduced amount of the penal sum of the bond,
or the existence of the dual obligee bonds issued on behalf of
Prospect.

This case illustrates the risks associated with the failure to
properly modify standard form documents to reflect special
arrangements. Documents such as contracts and bonds are
usually regarded as reflecting the entire bargain of the parties,
absent clear reference to external documents. Those who use
standard forms should take care to clearly express the terms of
the bargain and to modify standard language as necessary to
reflect the entire agreement of the parties.

An Ounce of Prevention: Utilize Choice of
Law Clauses But Check Local Law

A recent case in New York proves a useful reminder to
participants in the construction industry to bargain for desired
choice of law clauses in your contracts but to remember that
sometimes a choice of law clause may be trumped by local
law. Thus, it is always worthwhile to inspect the law of an
unfamiliar jurisdiction before beginning work in a new
location.

On September 10, 1999, Telergy Metro LLC (the
“Owner”) contracted with Mastec North America, Inc. (the
“General Contractor”) to construct a fiber optic telecommuni-
cations network in New York. The General Contractor
subcontracted with Welsbach Electric Corp. (the “Sub-
contractor”) to do the electrical work for the project.

The subcontract contained a pay-if-paid clause, which
conditioned payment to the Subcontractor upon the General
Contractor’s receipt of payment from the Owner. The sub-
contract also contained a termination clause: if the general
contract was terminated, the subcontract would be terminated
on the same basis and effective date, and the Subcontractor’s
recovery limited to what it could recover from the Owner.
Finally, the subcontract contained a choice of law provision in
favor of Florida law.

In August 2001, the Owner became insolvent and
terminated the general contract, effectively terminating the
subcontract. The Subcontractor sued the General Contractor
for the unpaid balance of its subcontract; the General
Contractor had not been paid these amounts.

New York courts hold that pay-if-paid clauses violate
8 34 of the Lien Law and are unenforceable because they
restricts a subcontractor’s right to file or enforce a lien. In
contrast, Florida enforces pay-if-paid clauses. The question
for the court became whether New York’s policy against
restricting a subcontractor’s lien rights trumped the parties’
contractual choice of law.

Generally, courts will enforce a choice of law clause as
long as the chosen law bears a reasonable relationship to the
parties or the transaction. However, a court will not enforce
illegal agreements or agreements where the chosen law
violates the forum state’s fundamental policy.
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After examining the policy behind Lien Law 8 34, the
court in Welsbach Electric Corp. v. Mastec North America,
Inc. determined that the policy against enforcing pay-if-paid
clauses did not rise to the level of “fundamental public
policy.” Section 34 had been enacted in 1975 to reverse New
York’s longstanding allowance of lien right waivers. The law
was enacted to protect New York subcontractors from the
oppressive use of bargaining power. The Subcontractor here
was not a New York entity, and both the Subcontractor and
the General Contractor were sophisticated commercial entities
that knowingly and voluntarily entered into the subcontract.

This case brings to mind a number of important issues
that should be considered prior to contracting. (1) All partici-
pants in the construction industry should remember that laws
vary from state, sometimes in significant ways. A party
should apprise itself of the laws of the state before
undertaking construction in a new location. (2) Parties are
generally able to choose the law of a particular state to apply
to their contracts. However, bear in mind that no matter what
law is chosen, if the law violates the fundamental public
policy of the forum state, it may not be applied. (3) In some
states, such as Florida and Texas, statutes affect and even
invalidate choice of law or choice of forum selections by the
parties. Therefore, even when a contract contains a choice of
law clause, make sure to also determine the law of the state of
the project’s location.

Additional Insured Entitled to Coverage and
Settlement Costs

Turner Construction Co. obtained coverage for its defense
and settlement costs, because it was an additional insured
under the HVAC contractor’s liability insurance policy.
Turner was the construction manager on a renovation project
at the Central Synagogue, a landmark in Manhattan, New
York constructed in 1872. The synagogue roof had to be
removed to allow installation of a new HVAC system.
During roofing work performed by another contractor, a fire
nearly destroyed the synagogue.

The synagogue had contracted with an HVAC contractor
to install the new system. The HVAC contractor named
Turner an additional insured under its liability policy pursuant
to a requirement in the HVAC contractor’s contract with the
synagogue. A jury determined that Turner, the general
contractor, the roofing subcontractor and the Synagogue were
at fault in varying degrees for the fire damages. No fault was
assigned to the HVAC contractor.

Ultimately, Turner settled with the synagogue and sued
the insurance company for its refusal to provide a defense and
coverage to Turner as an additional insured under the HVAC
contractor’s policy. The insurance company asserted that it
did not owe a defense, because the named insured (HVAC

contractor) was not at fault and the damages did not arise out
of the HVAC work.

The New York federal district court disagreed in Turner
Construction Co. v. American Manufacturers Mutual Ins. Co.,
and determined that American owed Turner a defense and had
to pay Turner’s settlement with the synagogue. The court
found that there was coverage, so long as Turner’s liability
arose out of the HVAC contractor’s work. Because the
roofing work that triggered the fire was performed to allow
the new HVAC system to be installed, Turner’s actions “arose
out of” the HVAC work and Turner’s liability was covered by
the additional insured endorsement.

Under New York law, where an insurer improperly
refuses to defend, the insured may make a reasonable
settlement and thereafter be entitled to reimbursement from
the insurer. Here, Turner received reimbursement for its
settlement with the synagogue in addition to its defense costs.

No-Damage-For-Delay Clause Bars Recovery
of Extra Work Costs Associated With the
Delay

In July 2007, the New York Supreme Court (Appellate
Division) in Harrison & Burrows Bridge Constructors v.
State of New York, grappled with the application of a
contractual provision (the so-called “no-damage-for-delay”
clause) and whether such a clause extends to bar recovery of
additional costs for extra work associated with a delay. The
State of New York (“State™) contracted with Harrison &
Burrowes (“contractor”) to rehabilitate and resurface various
bridges in Delaware County, New York. Once the project
was complete, the State refused to pay for costs incurred by
the contractor for allegedly unanticipated cold weather
protection. Specifically, the costs at issue were associated
with curing concrete in the winter months instead of warmer
months. According to the contractor, the curing was in the
winter due to delays caused by the State. The State argued
that the contract contained a no-damage-for-delay clause
barring damages associated with delays and thus the
additional concrete protection costs were non-recoverable.
The trial court disagreed with the State and awarded the
contractor judgment for the protection costs. The State
appealed to the New York Supreme Court (Appellate
Division).

Generally, courts enforce clauses that exculpate a party
(in this case the State) from liability for damages resulting
from delays in performance of the contract work. Although
not raised in this case, there are recognized exceptions where
exculpatory clauses are invalid, including, for examples, (1)
delays caused by the exculpated party’s bad faith or its
willful, malicious, or grossly negligent conduct, (2)
uncontemplated delays, (3) delays so unreasonable that they
constitute an intentional abandonment of the contract by the
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exculpated party, and (4) delays resulting from the exculpated
party’s breach of a fundamental obligation of the contract.
Although the exceptions are noteworthy (and not applied in
every state), they are irrelevant to the case at hand. Here, the
court only grappled with whether the asserted extra costs were
“delay costs” or “extra work.” If the costs could be termed as
“extra work”, the exculpatory clause would not bar recovery.
On the other hand, if the costs were deemed “delay costs”, the
clause would bar their recoverability.

After an analysis of the facts, the trial court held that the
State’s delays in reviewing shop drawings delayed the project
as a whole, and thus “extra costs” incurred by the contractor
should be recoverable. The New York Appellate Court
disagreed and gave a strict interpretation of the contract
clause, holding that all costs associated in anyway with delays
were barred under the clause. Therefore, the only remedy the
contractor had for the State’s delay was to seek a time
extension.

Strict contract interpretation decisions like this one stress
the importance of carefully evaluating contracts, especially
public contracts when negotiations are rare. Contractors
should balance whether the risk is worth the benefit and
should always seek advice from counsel in advance as to the
interpretation and application of “gotcha” clauses in their
specific jurisdiction.

Arbitrator’'s Evident Partiality Overturns
Arbitration Award

There are not many ways in which one can overturn a
binding arbitration award. However, one federal appeals
court has recently concluded that an arbitration award must be
overturned where a reasonable person would have to conclude
that an arbitrator was partial to one party, regardless of
whether actual partiality is found.

The United States Court of Appeals for the Second Cir-
cuit (appeals court governing district courts in Connecticut,
New York, and Vermont) in Applied Industrial Materials
Corp. v. Ovarlarmakine Ticaret VE Sanayi, A.S., overturned
an arbitration award because it found that one of the
arbitrators was disqualified when he knew that there was a
potential conflict but failed to either investigate or disclose an
intention not to investigate.

The arbitration agreement between AIMCOR and Ovalar
provided that each party would select an arbitrator, and the
two party-appointed arbitrators would then select a presiding
officer. AIMCOR and Ovalar selected Charles Fabrikant as
the third arbitrator and chairman of the panel. He was the
Chairman, President and CEO of Seacor Holdings. Before the
arbitration hearings started, Fabrikant sent an email to the
parties stating that his St. Louis office had recently been
engaged with AIMCOR’s parent company about a contract

for the carriage of petroleum coke and that Fabrikant had no
knowledge of such conversations and that he did not plan to
become involved in discussions should there be further
conversations between the companies.

In a 2-1 decision the arbitration panel found Ovalar liable
to AIMCOR for breach of contract. Ovalar wrote Fabrikant
asking him to withdraw because it had conducted an
investigation and concluded that a previously existing, inade-
quately disclosed commercial relationship existed between a
division of Fabrikant’s company and the parent of AIMCOR.

Fabrikant refused to withdraw from the panel and stated
that he revealed when he was initially informed that his
company was engaged in discussions with AIMCOR’s parent
company, that he told his company that he did not want to
know anything about the conversations or be a party to
information about the activities with the two companies.
Fabrikant concluded that he had erected a wall to prevent his
learning of any agreements between the companies and that
he was unaware of the relationship.

The appeals court found that Fabrikant’s failure to recuse
himself violated the Federal Arbitration Act, which states that
an order vacating may be made where there was evident
partiality or corruption among the arbitrators or any one of
them. The court found that the parties had a reasonable
expectation on the part of the parties that they would be
notified of any contractual relationship between the comp-
anies and that failing to tell the parties that he had insulated
himself from the information, Fabrikant created an *“appear-
ance of partiality” when a nontrivial commercial relationship
surfaced.

The court opined that arbitrators must take steps to ensure
that parties are not misled into believing that no nontrivial
conflict exists. Therefore, where an arbitrator has reason to
believe that a nontrivial conflict exists, he must 1) investigate
the conflict or 2) disclose his reasons for believing there
might be a conflict and his intention not to investigate. The
court emphasized that they were not establishing a duty to
investigate but that when an arbitrator knows of a potential
conflict, he must either investigate or disclose an intention not
to investigate. Because Fabrikant failed to investigate the
discussions between the companies (which if he had, would
have uncovered an existing relationship that already had
generated $275,000 in revenue) or disclose that he would
make no further inquiries into the relationship, a reasonable
person would have to conclude that evident partiality existed.

Avrbitrators and parties should be keenly aware of a trend
by parties to make after-award challenges to alleged
inadequate pre-award disclosures by arbitrators.
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Bradley Arant Lawyer Activities:

Wally Sears was elected as a member of the American
College of Construction Lawyers. The American Colleges are
comprised of the preeminent practitioners in the applicable
area of experience. ACCL membership is highly selective,
comprising only one percent of lawyers in the construction
practice area.  Nick Gaede, recently retired from Bradley
Arant, was a founder of ACCL. Mabry Rogers has been a
member for sixteen years.

Rhonda Caviedes presented a seminar entitled “Managing
Construction Projects in Alabama” on August 24, 2007 in
Birmingham, Alabama. The seminar covered topics related to
prime and subcontracts, document management, dispute
resolution, and insurance.

Rhonda Caviedes, David Hume, Arlan Lewis, and Mabry
Rogers presented a statewide seminar to an invited group of
public officials on “Public Procurement in Alabama,”
focusing specifically on anticipated construction under
recently approved bond measures for public education. The
seminar was held on September 11, 2007.

Mabry Rogers presented an in-house client seminar entitled
“DO’s and DON’Ts for Construction Managers” on
September 18, 2007 in San Francisco, California.

Mabry Rogers conducted a seminar in Arlington, Virginia
for in-house counsel entitled “International Arbitration” on
September 20, 2007.

Ed Everitt and Mitch Mudano presented a seminar to the
National Association of Credit Managers on September 20,
2007. The seminar covered the subject of mechanics’ liens.
Approximately twenty companies attended the seminar,
including some of the largest steel mills in the United States
and Canada.

Kevin Newsom and Harold Stephens spoke at the Alabama
Defense Attorney’s Fall Meeting in Amelia Island, Florida on
September 28, 2007. Harold spoke on the topic of mediation
and Kevin’s topic focused on appellate practice.

David Owen spoke at a National Business Institute seminar
entitled “Managing Complex Construction Law Issues” in
Birmingham, Alabama on October 3, 2007.

Arlan Lewis served as a panelist at the 2007 Associated
Owners & Developers’ National Conference East on the topic

of “Dealing with Major Construction Defects” in Atlanta,
Georgia on October 15, 2007.

Rhonda Caviedes and Arlan Lewis attended the American
Bar Association’s Construction Industry Forum Fall Meeting
on October 24-26, 2007 in Newport, Rhode Island.

Rob Dodson, Will Manuel and David Pharr presented a
seminar entitled “Practical Advice for Corporate Counsel” on
October 30, 2007 at the Golden Moon Resort and Casino in
Choctaw, Mississippi. The seminar is in conjunction with the
Mississippi Corporate Counsel Association’s 2nd Annual
Scramble for Scholarships Golf Tournament.

Mabry Rogers presented on the topic of “Defective
Specifications” on November 8" at The Thirty-Fifth Annual
Symposium on Government Acquisition.

Rhonda Caviedes will speak on November 13" at a Policy
Roundtable concerning “Alabama Environmental Law and
Policy Affecting Green Building,” sponsored by the Alabama
Chapter of the U.S. Green Building Council.

Keith Covington will speak at a National Business Institute
seminar on November 30, 2007, Birmingham, Alabama, on
“Guarding Against Ethical Issues” and “10 Tips for Using
Depositions to Win Your Case.”

Michael Knapp, Arlan Lewis, Mitch Mudano, Jeff Peters,
and David Pugh will present “The Fundamentals of
Construction Contracts: Understanding the Issues” on
December 5, 2007. This seminar will cover contract
principles, dispute resolution, project delivery systems, and
subcontracting issues.

David Hume will conduct a seminar on green building and its
effects on the mechanical contracting industry in Atlanta,
Georgia in December 2007.

Sabra Barnett, Keith Covington, Rob Dodson and Eric
Frechtel will attend the Construction Superconference on
December 12-14, 2007 in San Francisco.

Joel Brown, Patrick Darby, Arlan Lewis, and David Pugh
will present a seminar entitled “Construction Insurance,
Bonding and Liens in Alabama” on March 18, 2008.

For more information on any of these activities or speaking
engagements, please contact Rebecca Harris at 205-521-8504.

NOTE: YOU CAN FIND THIS NEWSLETTER AND PAST NEWSLETTERS ON OUR WEBSITE. WE DO NOT VIEW THIS
NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE CONSTRUCTION
INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE
OR WOULD LIKE THE CASE CITES, YOU MAY GO TO WWW.BRADLEYARANT.COM/PG_CONSTRUCT.CFM OR CONTACT

ANY ATTORNEY LISTED ON PAGE 8 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procurement
fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is part of
their attempt to inform their readers about significant current events, recent developments in the law and their implications.
Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other, relationship, duty or
obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes only,
and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you may have.
For further information about these contents, please contact your lawyer or any of the lawyers in our group whose names,
telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.

F.Wendell AHIEN ... (205) 521-8282.......oeieieieieie e wallen@bradleyarant.com
James F. Archibald, 111 ... (205) 521-8520 .... jarchibald@bradleyarant.com
Sabra M. Barnett........ccocoveieiiiiiscce e (205) 521-8549....ccuiiiiieieciieeeee e sbarmett@bradleyarant.com
David H. Bashford...........ccoceriiiieineiiieseeeesese e (704) 338-6001.......ceeveieriiriiieieiieesiesie e dbashford@bradleyarant.com
Jeremy Becker-Welts (Washington, D.C.).......c.cccccevviurnnnn. ... (202) 719-8307 ... jpeckerwelts@bradleyarant.com
AXElI BOIVIG, T oo (205) 521-8337 ....ecviiiiereciesiesie et abolvig@bradleyarant.com
JOhN D. Bond, T ..o (704) 338-6007 .....cverveeeneeiirieiieniesie e jbond@bradleyarant.com
JOBI E. BrOWN ..o e (205) 521-8416.....c.eiireeirieniiriee e jbrown@bradleyarant.com
Stanley D. BYNUIM ......ooiiiiiiiiiieeiese e (205) 521-8000.......ccueeerererrienieieeeeiese e sbynum@bradleyarant.com
Robert J. Campbell ... (205) 521-8975.....ccevieeieieee ... rjcampbell@bradleyarant.com
Roy D. Campbell, T (JACKSON) .....cciiiiieieiiieiese e (601) 948-9934.......ooiiiee .. rdcampbell@bradleyarant.com
RhONda CaVIEAES ......cvviveieiieiieiece e (205) 521-8683........ccveeerieiirienierieieese e rcaviedes@bradleyarant.com
Donna M. Crowe (Washington, D.C.) ......c.ccccevireiininieneieeeanens (202) 719-8212.....ooieeieecieeee e dcrowe@bradleyarant.com
F. Keith COVINGION ....c.ocviiiiicieccce e (205) 521-8148.......coveieieiiiiieiet e kcovington@bradleyarant.com
Rob Dodson (Jackson).... .... (601) 592-9918 rdodson@bradleyarant.com
EAward J. EVEFIE ..o (205) 521-8444 eeveritt@bradleyarant.com
Eric A. Frechtel (Washington, D.C.) ......ccceviiiiniiiniceniiee (202) 719-8249....c.ooiieiieeeee e efrechtel@bradleyarant.com
Daniel Golden (Washington, D.C.) ........ (202) 719-8398 dgolden@bradleyarant.com
John Mark GOOAMAN ........ccoviiiiiiie et (205) 521-8231....cceiieieeeieiee e jmgoodman@bradleyarant.com
JONN WL HAIGIOVE. ..o e (205) 521-8343....cceiiieeiee e jhargrove@bradleyarant.com
Jonathan B. Head..........cccoeivriiniiicecees e (205) 521-8054 .......cviiiiireiiiireineeesee e jhead@bradleyarant.com

David R. HUME, JF. v (205) 521-8614.....coociieieieeciieiesie e dhume@bradleyarant.com
David G. HYMET ...t (205) 521-8289......c.ccuiieriiriiiiieiieiee e dhymer@bradleyarant.com
Michael W. Knapp (Charlotte) ..........ccccoverereniiiiiireseeees (704) 338-6004 .... mknapp@bradleyarant.com
Michael S. Koplan (Washington, D.C.)......cccccoiiiniiiniiiiiiiene (202) 719-8251 ... mkoplan@bradleyarant.com
AIaN D LEWIS ...ttt (205) 521-8131....cieieiieieeiesieeie e alewis@bradleyarant.com
Tom Lynch (Washington, D.C.) .....ccoveriiiniiiincnese e (202) 719-8216....c.eeeeueeieieieieeie e tlynch@bradleyarant.com
Luke Martin .... (205) 521-8570 lumartin@bradleyarant.com
Michael D. McKIbDbeN .......c.ccooviiiiiiii e (205) 521-8421....oceiieieiiieeee e mmckibben@bradleyarant.com
James William Manuel (Jackson) (601) 948-9936.......cvevrereeririiieier e wmanuel@bradleyarant.com
Mitchell S. Mudano.............cccevee. .... (205) 521-8544 .... mmudano@bradleyarant.com
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E. Mabry Rogers (205) 521-8225......cccevveveireierennn .... mrogers@bradleyarant.com
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James C. SMIN ......oiiiii e (704) 338-6010....c..ccuireririirienieieeieese e jsmith@bradleyarant.com
H. Harold Stephens (Huntsville) (256) 517-5130 hstephens@bradleyarant.com
Robert J. Symon (Washington, D.C.) ......ccccoviiiniiiineic e (202) 719-8294 ... rsymon@bradleyarant.com
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Note: The following language is required pursuant to Rule 7.2 Alabama Rules of Professional Conduct: No representation is made that the quality of the legal
services to be performed is greater than the quality of the legal services performed by other lawyers.
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:
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In Order to Get Paid, Contractors Working on

Federal Projects Need Express Authorization

from the Contracting Officer (No One Else) for
All Extra Work

In August 2007, the United States Court of Appeals for
the Federal Circuit in Winter v. Cath-dr/Balti Joint Venture
held that in order for a contractor to get paid for change
orders, all changes for extra work must be expressly
authorized from the Contracting Officer only. The Federal
Circuit went on to note that this rule holds regardless of
whether the contractor is told otherwise verbally by the
government or a different arrangement is set out in the
contract documents.

In Winter v. Cath-dr/Balti Joint Venture, the contractor
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(“Cath™) and the Navy entered into a contract for external
renovations of a historic dental research facility at the
Great Lakes Naval Training Center in Illinois. The
contract incorporated by reference many standard
government clauses giving the Contracting Officer author-
ity to grant change orders, modifications and equitable
adjustments. Once the project started, the Navy informed
Cath that a Project Manager had been assigned, and to
direct all correspondence and Requests for Information to
the Project Manager. Upon substantial completion, Cath
submitted several adjustments to the Project Manager in
accordance with the standard equitable adjustments
provision in the contract. The requests were sent for
review up to the Contracting Officer who determined that
many of the submitted adjustments were inappropriate and
denied them. Cath appealed the Contracting Officer’s
decision to the Armed Services Board of Contract Appeals
(“ASBCA”), arguing that all adjustments were appropriate
because they were authorized by the Project Manager, an
agent of the Navy. The ASBCA agreed and held that the
Project Manager had delegation of authority to resolve
minor problems under the contract and, thus, his author-
ization of changes bound the government to provide an
equitable adjustment. The Navy appealed the ASBCA
decision to the Court of Appeals for the Federal Circuit.

Under general agency principles, an agent is authorized
to bind a principal if apparent or actual authority exists.
Actual authority is that which a principal expressly confers
on an agent, while apparent authority is authority that a
third party reasonably believes an agent has based on the
party’s dealings with the principal. Arguably, the Project
Manager in this case had apparent authority to grant
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change orders and modifications. Cath was told to direct
all correspondence to the Project Manager who held
himself out as the head of the project. The Federal Circuit,
however, confirmed that apparent authority is not enough
to bind the government. The fact that the Project Manager
held himself out as the Navy’s agent, including Cath’s
reasonable reliance on this fact, was not enough. Express
or implied actual authority must exist to bind the
government. Express authority generally comes from the
contract itself. With respect to contracts for supplies and
services, the government only gives express authority to
Contracting Officers. When clear express actual authority
exists in the contract, like in this case, implied authority is
irrelevant. The Federal Circuit held that although the
Contracting Officer had made a limited delegation of
authority to the Project Manager, this delegation of
authority did not include contract modifications.

The Federal Circuit’s decision confirms that a con-
tractor must deal with the person having express authority.
When in doubt, contractors operating under federal
government contracts should always take the side of strict
interpretation of the contract terms and seek advice from
counsel before relying on the authority of a government
agent who is not expressly authorized under the contract to
take the action in question.

by Nick Voelker

Spearin Claims Requires Proof of Substantial
Defects

In Caddell Construction Co., Inc. v. U.S., the Court of
Federal Claims considered a defective specification claim
under the Spearin doctrine. Under the Spearin doctrine,
the Government impliedly warrants that, if the contractor
follows detailed specifications provided with the contract,
the resulting project will not be defective or unsafe and that
the contractor will achieve satisfactory contract perform-
ance. Where a design specification is defective, a
Government contractor may recover costs incurred to
overcome the specification, including damages suffered
from delays attributable to the defective specification. To
prevail on a defective specification claim, the contractor
must show that that the Government’s specification was a
design specification and that the specification was
“substantially deficient or unworkable.” Spearin may not
apply to purely performance specifications.

Caddell, the general contractor, sponsored a claim by
its structural steel erector, Steel Service Corporation
(“SSC™), arising from the construction of a VA hospital in
Memphis, Tennessee. SSC claimed that the structural steel

drawings provided by the VA were incomplete and
contained conflicting information. As a result, SSC
submitted over 300 requests for information (“RFIs”)
aimed at clarifying and correcting the allegedly defective
structural steel design documents.

In response to SSC’s claim, the Government first
argued that the structural steel design was a performance
specification to which Spearin did not apply. According to
the Government, the specification allowed the contractor to
utilize its own schedule and sequence for completing the
structural steel work; therefore, it was not a detailed design
specification.  The Court rejected the Government’s
argument, however, reasoning that the nine-page specifi-
cation for structural steel contained detailed instructions
about how to erect the structural steel, including instruc-
tions about what types of bolts, washers, nuts, welds,
finishes, and connections to be used. While sequencing
and scheduling were left to the contractor, the Court
concluded that the structural steel specifications were a
detailed “road map” that the contractor was obligated to
follow.

After finding that the structural steel specification was
a design specification, the Court concluded that the
specification was not defective. According to the Court, the
contractor failed to meet its burden of proving that the
specifications were “substantially deficient or unwork-
able.” The Court rejected the notion that a substantial
number of RFIs proves that a specification is defective.
Unless the responses to the RFIs generate changes to the
design or otherwise reveal that the design was funda-
mentally flawed, the mere fact that many RFIs were issued
is not enough to support a defective specification claim
under Spearin.

The Court noted that the general contractor did not
immediately submit RFIs received from its subcontractor
to the Government, instead waiting to “bundle” numerous
RFIs into one large submission. According to the Court,
this practice of bundling the RFIs resulted in signification
delays to resolving the RFIs that were not attributable to
the Government.

The Caddell case confirms that a contractor pursuing a
design defect claim under Spearin must show that the
design contained a fundamental flaw, or a collection of
flaws, that required a major revision to the design and
delays to the project. Conclusory allegations will not be
sufficient to prevail.

by Jim Archibald
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Be Specific in Preparing Releases and
Settlement Agreements

A recent decision from Florida provides a useful
reminder to all in the construction industry to draft and
review carefully settlement agreements and releases. Be
wary of “boiler-plate” clauses, and ensure that the language
describing the claims released is precise.

On March 14, 2000, the University of Central Florida
contracted with Centex Rooney/Construct Two to construct
student housing. Traveler’s Casualty and Surety Company
issued a payment bond for the use and benefit of claimants
on the project. Centex entered into a subcontract with
Progressive Plumbing, Inc. for Progressive to perform the
plumbing work on the project. Progressive then hired The
Plumbing Service Company to perform some of the
plumbing work.

Plumbing Service stopped working on the project on or
about February 1, 2001, because of a dispute between it
and Progressive. Plumbing Service and Progressive met on
February 14, 2001, and agreed upon the amount of money
due Plumbing Service for the work it had performed.
When Progressive failed to make the payment, Plumbing
Service sued Traveler’s on the payment bond. While the
suit was pending, Plumbing Service filed a “Civil Remedy
Notice of Insurer Violation” against Traveler’s with the
Department of Insurance, pursuant to section 624.155(2) of
the Florida Statutes alleging, among other things, that
Traveler’s violated the statute by: (1) failing to
acknowledge claims and act promptly; (2) denying claims
without conducting a reasonable investigation; (3) not
attempting in good faith to settle claims; and (4) failing to
promptly settle claims.

On March 5, 2003, Plumbing Service, Traveler’s and
Progressive entered into a Settlement Agreement under
which the parties agreed that Plumbing Service had a valid
claim under the bond and was entitled to recover.
Traveler’s agreed to pay Plumbing Service a total of
$76,566.40, representing principal, interest, court costs and
attorney’s fees. Plumbing Service, in turn, agreed to
dismiss its lawsuit upon payment of all specified sums.
The Settlement Agreement contained a mutual release.
The two release clauses, however, differed in one
significant aspect. Traveler’s released Plumbing Service
from “all causes of action whether known or unknown, . . .
from the beginning of the world through the date hereof.”
Plumbing Service released Traveler’s from “all causes of
action whether known or unknown, . . . from the beginning
of the world through February 14, 2001 ....”

Shortly after executing the Settlement Agreement,
Plumbing Service filed a separate action alleging bad faith
and asserting those claims contained in the “Civil Remedy
Notice of Insurer Violation.” Traveler’s filed a motion to
dismiss the complaint, affirmative defenses, and a motion
for summary judgment relying in part on the release
contained in the Settlement Agreement. The trial court
granted the motion based on the language in the Settlement
Agreement. Plumbing Service appealed the decision.

In Plumbing Service Co. v. Traveler’s Cas. & Sur. Co.,
the Florida Court of Appeals reviewed the Settlement
Agreement language related to the scope of the release. As
an initial matter, the court noted that the release failed to
specifically mention which of Plumbing Service’s claims
Traveler’s released because the release used general
language, e.g. “all” claims. The court also noted that
unlike the release language used in Traveler’s release of
Plumbing Service, the release as to Traveler’s was limited
by time to a date certain, February 14, 2001. As such, the
court stated that Plumbing Service claims accruing after
February 14, 2001 were unaffected by the release. The
court then determined that based on the language of the
statute governing Plumbing Service’s bad faith claim, the
claim did not accrue until after February 14, 2001. The
court held that the release did not extinguish that claim. As
a result, the Court reversed the trial court.

Parties to a written agreement have an affirmative duty
to read and understand the written agreement before
signing it.  Moreover, courts interpreting a written
agreement after the fact presume that the express language
in the agreement is what the parties intended, and construe
the agreement to mean what on its face it purports to mean.
When drafting an agreement, ensure that you are precise.
More importantly, it is imperative that you review any
written agreement prior to execution.

by Mike Griffin

Florida Condo Law: Owner Awarded
Damages for Defective Central Air
Conditioning Unit, Despite Exclusion in
Condominium Act

In a recent Florida case, a unit owner sued the
developer of a residential condominium complex over
problems with the air conditioning system. In Turnberry
Court Corp. v. Bellini, the owner claimed several
deficiencies in the system, and sued the developer for
breach of implied warranty of fitness and merchantability
under Fla. Stat. Section 718.203. After a jury verdict in
favor of the owner, the developer appealed on the basis that
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the Florida Condominium Act specifically excluded
warranty claims for “mechanical elements serving only one
unit.”

The appeals court analyzed Florida’s Condominium
Act. The court found that the condominium is a unique
hybrid in property law. For example, a condo owner
obtains title to a unit, as well as an undivided share in
common elements. For this reason, the court found that
condominiums are exclusively subject to the Florida
Legislature’s control and regulation.

Specifically, under Florida’s Condominium Act, a
developer grants to each unit owner an implied warranty of
fitness and merchantability. Per the statute, the warranty
includes six (6) classifications, including: (1) the unit; (2)
the personal property transferred with each unit; (3) all
other improvements for the use of unit owners; (4) all other
personal property for the use of the unit owners; (5) the
roof and structural components, and mechanical, electrical
and plumbing elements serving a building (rather than a
single unit); and (6) all other property conveyed with a
unit. Each classification has a different warranty period.
While subsections (1), (2) and (6) concern the unit itself,
subsections (3), (4) and (5) relate to the common elements
of the condo complex.

The Florida appeals court found that the clear objective
of the statute is to cover the complete unit and all common
elements. The court reasoned that the warranty already
extended to such personal property transferred with the
unit, such as refrigerators, stoves and ceiling fans. The
court found that it was illogical to find that the Legislature
purposely intended to exclude from the warranty such an
important part of a condo as the central air conditioning
system because it was a material mechanical element
serving only one unit. For this reason, the court affirmed
the verdict in favor of the condo unit owner against the
developer. The result is not surprising considering the
purpose of the Florida Condominium Act is to provide
buyers with a warranty that the unit they are purchasing
meets reasonable expectations, including an adequate air
conditioning system.

by Mitch Mudano

Contractor Awarded Lost Future Profits as
Damages

When a contractor or subcontractor is terminated from
performance on a bonded job, it is likely that the
termination will result in a loss of, or reduction in, bonding
capacity, where the bonding company is notified of the

termination and takes action following the termination. In
such a case, contractors and subcontractors have long
contended that a damage flowing from the termination is a
loss of future profits on jobs that “would have been bid.”
There are numerous legal and common sense hurdles
which must be cleared before a claim for lost profits on
future work will be actually awarded (or negotiated), but
Mehr Beglari, owner of BEGL Construction Co., Inc., was
awarded such damages by a jury in California following
BEGL’s termination by the Los Angeles Unified School
District.  In August, 2007, the California intermediate
appellate court in BEGL Construction Co., Inc. v. Los
Angeles Unified School Dist., sustained the award of lost
future profits, as a component of what lawyers call
“special” damages. The damages arose when BEGL was
terminated from its right to proceed with a contract for
work on a School District project. Following termination,
the District called on the bonding company, F&D
Company of Maryland, to complete the work. F&D did so,
and sued BEGL. BEGL had obtained replacement bonding
capacity, for a brief period, until its new bonding company
learned of the dispute with F&D. As a result, BEGL’s
bonding capacity was reduced to 10% of what it had been
prior to the termination. The trial and appellate court
allowed evidence of the lost profits caused by the inability
to bid the number of jobs BEGL had bid prior to the
termination, and the jury awarded $506,000 to BEGL for
its lost profits (on jobs it never bid), after the jury found, of
course, that the District had wrongfully terminated BEGL’s
proceeding under its contract with the District.

In the appropriate case, where the loss of bonding
capacity can be tied to a wrongful termination, BEGL is
instructive as to some of the elements that may support, or
defeat, such a claim arising out of a breach of a contract
with a state or other related entity. For breaches of contract
by the Federal government, lost profits on future contracts
are difficult to recover, although there is no per se
prohibition.

by Mabry Rogers

Indemnity for Your Own Negligence: Be Clear
and Conspicuous or You'll Fail

In Gilbane Bldg. Co. v. Keystone Structural Concrete,
Ltd., the Texas Court of Appeals reiterated the requirement
that indemnity provisions aimed at indemnifying one from
its own negligence must be clear and conspicuous. In
Gilbane, the contractor, Gilbane, contracted with Keystone
for Keystone to act as subcontractor. During construction,
an employee of Keystone suffered an injury and, due to a
Texas law that limited his rights against Keystone to

© 2008




BRADLEY ARANT ROSE & WHITE LLP

PAGE 5

CONSTRUCTION & PROCUREMENT LAW NEWS
FIRST QUARTER 2008

workers’ compensation benefits, he brought suit alleging
negligence against Gilbane only. Gilbane settled the suit
for $2,000,000.

After the settlement, Gilbane filed suit against
Keystone and Royal Insurance, Keystone’s excess carrier,
seeking to recover the funds it paid to settle the claim.
Gilbane asserted, among other things, that Keystone was
liable to Gilbane for breaching an indemnity agreement in
the Gilbane-Keystone contract. The provision on which
Gilbane relied stated as follows: “Keystone agrees to
indemnify . . . Gilbane . . . from and against claims . . .
arising out of or resulting from the performance . . . of
Keystone’s work under this Agreement provided that any
such claim . . . is caused, in whole or in part, by any
negligent act or omission of Keystone or anyone directly or
indirectly employed by Keystone, or anyone for whose acts
Keystone may be liable, regardless of whether caused in
part by a party indemnified hereunder.” Gilbane argued
that it could establish that the employee’s injuries were
caused by the negligence of Keystone and not the
negligence of Gilbane. Thus, in accordance with the
contract, Keystone should have been required to indemnify
Gilbane. Keystone responded that the provision was not
enforceable because Gilbane was sued for its own
negligence and, since the provision did not expressly
indemnify Gilbane for its own negligence, the provision
did not comply with Texas law.

In agreeing with Keystone, the court noted that because
indemnity provisions seek to shift the risk of one party’s
negligence to the other, Texas applies an express
negligence doctrine and the conspicuousness requirement
to such provisions. Under the express negligence doctrine,
the intent to indemnify a party from its own negligence
must be specifically stated in the four corners of the
document. The conspicuous requirement mandates that
something on the face of the contract, such as larger type or
contrasting colors, must attract the attention of a reasonable
person.  Since Gilbane was the only one sued for
negligence and the Gilbane-Keystone contract did not
expressly and conspicuously provide that Keystone would
indemnify Gilbane for Gilbane’s own negligence, the
provision was deemed unenforceable. While Gilbane
argued that it sought indemnity for Keystone’s negligence
and not its own, the court refused to allow Gilbane to
recover because the allegations of negligence were made
solely against Gilbane and Gilbane did not litigate the
issue.

If a party intends to be indemnified for its own
negligence, it must make sure that its contract with the
indemnitor expressly and conspicuously indicates this

requirement.  Anything less than clear, concise, and
noticeable language may not be enforced in many states.

by Mike Huff

Miller Act’s Definition Of “Subcontractor”
Expanded To Include Bankrupt First-Tier
Supplier

The Third Circuit Court of Appeals recently ruled that
a third-tier subcontractor on a construction project, whose
only contractual relationship was with a steel fabricator
used by the prime, was entitled to recover under the
contractor's Miller Act payment bond. According to the
court, the steel fabricator was a “subcontractor” for
purposes of the Miller Act because it was tasked “to supply
a specific and crucial part of the materials required by the
original contract” and also had a “substantial and
important” relationship with the prime contractor. United
States ex rel. E & H Steel Corp. v. C. Pyramid Enterprises.

The dispute arose out of a contract awarded by the
Army Corps of Engineers to Pyramid Enterprises for the
design and construction of an airplane hangar. Pyramid
issued a $2.23 million purchase order to Havens Design
Build to provide the structural steel. Havens, in turn, hired
E & H Steel Company to manufacture the steel as well as
deliver it to the job site. Following delivery to the job site,
Havens filed for bankruptcy. Although Pyramid had
already paid Havens for the delivered steel, Havens had
failed to pay approximately $500,000 of what was owed E
& H. E & H brought a Miller Act suit against Pyramid and
its payment bond surety, citing a United States Supreme
Court decision, which held that recovery under a Miller
Act payment bond is available to “subcontractors without
an express or implied contract with the prime contractor,
but with a direct contract with a subcontractor.”

The District Court for New Jersey denied the claim,
asserting that E & H did not have a “direct contract with a
subcontractor” because Havens’ role in the project was
merely that of a material supplier, not a subcontractor. The
Third Circuit reversed the district court's decision, finding
that Havens qualified as a “subcontractor” under the Miller
Act. In arriving at this conclusion, the Third Circuit
explained its view that other, contrary court decisions had
lost sight of “the purpose of the Act, the relationship
between the parties, and the middleman's role in the
project.”” The court then determined, in accordance with
the Miller Act's intent to “protect persons who supply labor
or materials for government construction projects,” that
Havens was indeed a subcontractor, and making E & H a
second-tier subcontractor under the Act. If you are a
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supplier for a federal project, make sure you consult with
counsel about all of your options to secure payment,
including the possibility of pursuing a claim under the
Miller Act.

by Steve Pozefsky

Colorado Passes New Anti-Indemnity

Legislation
Construction  contracts almost always include
indemnity  provisions, whereby parties agree to

contractually transfer the risk of potential losses and
damages that may arise out of a construction project.
However, almost every state has passed legislation that
aims to constrict the scope of indemnity provisions in the
construction context. Colorado is the most recent state to
pass such legislation which applies to virtually all
construction contracts involving real property in the State
that are executed after July 1, 2007.

Under Colorado’s new statute, all broad and
intermediate indemnity provisions are declared void and
unenforceable. The statute provides:

any provision in a construction agreement that
requires a person to indemnify, insure, or defend
another . . . for [damages or injuries] . . . caused by
the negligence or fault of [that party or any other
person] under the control or supervision of [that
party] is void as against public policy and
unenforceable.

The statute also voids contractual provisions which require
the purchase of additional insured coverage for damages
from acts or omissions that are not caused by the
negligence or fault of the party providing such insurance.

In support of the statute, the Colorado General
Assembly made several findings, including (1) it is in the
best interests of the state its citizens and consumers to
ensure that every construction business will be financially
responsible for damages and/or losses that it causes; (2) the
statute will promote competition and safety in the
construction industry; (3) contract provisions that shift the
financial responsibility for one’s own negligence to another
are in conflict with the intent of the law; and (4) if all
businesses are responsible for their own actions, then
construction companies will be able to obtain adequate
insurance, the gquality of construction will be improved, and
workplace safety will be enhanced.

Colorado has joined the trend to eliminate indemnity

and additional insured provisions that shift the

responsibility for damages arising out of one’s own
negligence. Many form contracts and subcontracts will
need to be compared to a particular jurisdiction’s law to see
if “broad” indemnity is enforceable.

by Ed Everitt

Bradley Arant Lawyer Activities:

Mabry Rogers presented on the topic of “Defective
Specifications” on November 8, 2007 at The Thirty-Fifth
Annual Symposium on Government Acquisition.

Rhonda Caviedes spoke on November 13, 2007 at a
Policy Roundtable concerning “Alabama Environmental
Law and Policy Affecting Green Building,” sponsored by
the Alabama Chapter of the U.S. Green Building Council.

Keith Covington spoke at a National Business Institute
seminar on November 30, 2007 on “Guarding Against
Ethical Issues” and “10 Tips for Using Depositions to Win
Your Case.”

Michael Knapp, Arlan Lewis, Mitch Mudano, Jeff
Peters, and David Pugh presented a seminar entitled “The
Fundamentals of Construction Contracts: Understanding
the Issues” on December 5, 2007.

David Hume conducted a seminar on green building and
its effects on the mechanical contracting industry in
Atlanta, Georgia in December 2007.

Keith Covington, Rob Dodson, Eric Frechtel, and David
Owen attended the 23™ Construction SuperConference
held on December 12-14, 2007 in San Francisco,
California.

Keith Covington recently published an article in Alabama
Construction News entitled “Complying with Immigration
Laws.”

David Owen presented a seminar to the Alabama Society
of Professional Engineers entitled “Professional Services
Contracts and Risk Allocation” on January 15, 2008.

David Bashford and Michael Knapp attended the
Carolinas AGC 87" Annual Convention on January 16,
2008 in Aventura, Florida.

David Pugh conducted a seminar on Building Codes on
January 16, 2008.

The Construction Practice Group members attended a
“Learning Day” on January 28, 2008 covering an in-depth
review of “Defective Specifications.”
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Michael Knapp and Stanley Bynum attended the ABA
Forum on the Construction Industry’s presentation
covering “The 2007 AIA Documents: New Forms, New
Issues, New Strategies” on January 31, 2008 in New York
City.

David Pugh has been elected to serve as a member of the
ABC Board of Directors for 2008.

Stanley Bynum will attend the American Bar Association
Tort Trial and Insurance Practice Section’s presentation
entitled “The Butterfly Effect: How Surety and Fidelity
Claims Handlers’ Responses Shape Perceptions” on
January 31, 2008 in New York.

Arlan Lewis will attend the ABA Forum on the
Construction Industry’s presentation covering “The 2007
AIA Documents: New Forms, New Issues, New
Strategies,” on February 7, 2008 in San Antonio, Texas.

Mabry Rogers will attend the annual meeting of the
American College of Construction Lawyers on February
21-24, 2008 in San Antonio, Texas. Mabry will present a
review of important insurance law decisions affecting the
construction industry.

Wally Sears will be inducted as a new fellow in the
American College of Construction Lawyers at the annual
meeting on February 21-24, 2008 in San Antonio, Texas.

John Mark Goodman, Jonathan Head, David Hume,
and David Pugh will participate in the 1% Annual Chili
Cook-Off for the Alabama Chapter of the Associated
Builders and Contractors at Sloss Furnaces on February 22,
2008.

Mabry Rogers will present a client seminar concerning
“Common Sense Contract Negotiation and Administration”
on February 28, 2008 in Palm Springs, California.

Rob Dodson, Arlan Lewis, David Owen, and David
Pugh will present a seminar entitled “AIA Contracts” in
Mobile, Alabama on March 25, 2008.

Michael Knapp, David Bashford, Michael Griffin, and
Nicholas J. Voelker will be conducting a CLE seminar
entitled "Condominium Construction Law Issues in The

Carolinas" in Charlotte, North Carolina, on March 25,
2008, with John Bond as Moderator.

Joel Brown, Patrick Darby, Arlan Lewis, and David
Pugh will present a seminar entitled “Construction
Insurance, Bonding, and Liens in Alabama” on April 1,
2008 in Birmingham, Alabama. Ed Everitt will act as a
moderator for the seminar.

Rhonda Caviedes, Michael Knapp and Arlan Lewis will
attend the ABA Forum on the Construction Industry’s
Annual Meeting on April 24-25, 2008 in Palm Springs,
California.

Rhonda Caviedes will co-present a workshop titled
“Debate, Mitigate, or Wait: Addressing Unexpected
Environmental Issues or Archaeological Features on the
Construction Site” at the ABA Forum on the Construction
Industry’s Annual Meeting in Palm Springs, California,
April 24-25, 2008. Ms. Caviedes will speak on the topic of
unexpected environmental issues encountered on
construction projects.

Sabra Barnett, Joel Brown, Jonathan Head, Michael
Knapp, and David Pugh will present a seminar entitled
“The Fundamentals of Construction Contracts in Alabama”
scheduled for May 13, 2008. Luke Martin will act as a
moderator for the seminar.

Rhonda Caviedes will speak at a seminar entitled “Current
Issues in Stormwater Regulation” on May 30, 2008.

Sabra Barnett, Keith Covington, Arlan Lewis, David
Pugh, and Mabry Rogers will present a seminar entitled
“Construction Claims and Litigation/Arbitration” on June
13, 2008.

Jonathan Head and David Bashford are co-authoring a
chapter on “Remedies” in the Second Edition of the
Construction Law Handbook with Nick Gaede. The
publication date is currently unknown.

For more information on any of these activities or speaking
engagements, please contact Rebecca Harris at 205-521-
8504.

NOTE: YOU CAN FIND THIS NEWSLETTER AND PAST NEWSLETTERS ON OUR WEBSITE.

IF YOU ACCESS THIS

NEWSLETTER ON OUR WEBSITE, CASE-LINKS WILL BE AVAILABLE UNTIL THE NEXT NEWSLETTER IS PUBLISHED. WE
DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE
CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A
PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU MAY GO TO
WWW.BRADLEYARANT.COM/PG_CONSTRUCT.CFM OR CONTACT ANY ATTORNEY LISTED ON PAGE 8 OF THIS
NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procurement
fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is part of
their attempt to inform their readers about significant current events, recent developments in the law and their implications.
Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other, relationship, duty or
obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes only,
and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you may have.
For further information about these contents, please contact your lawyer or any of the lawyers in our group whose names,
telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:
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Stanley D. Bynum John Mark Goodman
Condominium Developers Beware: With Bad
Real Estate Market Conditions Buyers Are
Using Crafty Legal Arguments to Rescind
Purchase Agreements

As recently as just two years ago, the condominium
market was so hot and profitable that buyers rarely, if
ever, attempted to rescind purchase agreements. Why
would they? Many were making money immediately
following the closing of the deal. As all of us are well
aware, the real estate market has changed drastically in
the last few years and now buyers are looking to crafty
legal arguments to rescind purchase agreements they
find themselves in under depressed market conditions.
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Lawsuits have started to pop up, especially in Florida,
involving two main legal arguments: namely, (a) the use
of the federal Interstate Land Sales Disclosure Act, and
(b) an argument that changes made by developers during
construction were “material and adverse” to what the
parties agreed to at the time of purchase

The federal Interstate Land Sales Disclosure Act
says that, within two years of executing purchase
agreements, a developer must file property reports with
the U.S. Department of Housing and Urban Devel-
opment (“HUD™) or agree to deliver units to owners
within those two years. On projects where developers
have failed to file with HUD and the project is two or
more years late, buyers have attempted to use the federal
statute to rescind purchase agreements because they
claim they are in violation of federal law. Therefore,
condominium developers should be cognizant of the
exposure under this statute.

In addition, buyers are using the argument that
changes made by the developer from the time of pre-
construction purchase until substantial completion of the
units are material and adverse. Rescission of contract is
the appropriate remedy for buyers where they allegedly
did not get what they bargained for. This approach
raises the question of whether oral representations can
be relied upon, or on the other hand, is the buyer strictly
forced to rely only on the contract documents? In
January 2008, a Miami developer promised to provide

LAWYEr ACLIVITIES ....coveiiieiiiiiiieiie ettt 6 an “Olympic-style pool.” The developer delivered a
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pool that was 2,500 sg. ft. An International Swimming
Pool is defined as 13,500 sq. ft. Even though the
condominium documents specifically stated that the pool
would be 2,500 sg. ft., the buyers claim they relied upon
the oral representation of an “Olympic-style pool”
during pre-construction purchase. Although final judg-
ment in this case has yet to be rendered, in a not so good
sign to developers, the court has recently denied
summary judgment for the Miami developer.

The lack of case law in these attempts by buyers to
rescind purchase agreements should alarm developers,
because there is little way of knowing which way
various courts will go in these cases. Therefore, in order
to avoid exposure in the current real estate market
conditions, developers should always consult with
counsel before they orally represent anything to a
potential buyer. In addition, developers should file with
HUD as soon as possible or at the very least, make sure
their projects do not carry over the two year threshold
set forth in the Interstate Sales Disclosure Act.

by Nick Voelker

Courts Continue to Find CGL Coverage for
Construction Defects

Defective work is a fact of life on most construction
projects and can often be absorbed by contingencies or
bid allowances. However, when curing defective work
places a contractor or subcontractor at a significant loss
on a project, disputes often arise that cause parties to
seek additional funds to finance the work. Although
coverage for a contractor’s self-performed work is very
often excluded by a general liability policy, coverage is
often and, based on the trends of state court cases,
increasingly available for defective work performed by
subcontractors. A recent case from the Supreme Court
of South Carolina demonstrates that an upper-tier
contractor may have potential insurance recoveries when
a subcontractor performs defective work.

In Auto Owners Insurance Company, Inc. V.
Newman, a homeowner sued its general contractor for
moisture problems arising out of stucco installation.
The homeowner alleged that the stucco was improperly
applied and caused moisture damage to the substrate
underlying the stucco. The insurer argued that it had no
liability or, at the very least, liability only for the repair
to the substrate that did not include the costs of

removing and reapplying the stucco. The court

disagreed.

To fall within the general liability policy’s insuring
agreement, the insured first has to prove an
“occurrence,” i.e., that an unexpected event caused
“property damage” or “bodily injury.” The court found
property damage to the substrate materials and that the
removal of the stucco to get to them would further
constitute property damage. The insurer raised a
common exclusion, called the “Your Work” exclusion,
which disallows coverage for a contractor’s self-
performed defective work. This type of liability is
generally covered by a warranty and not by a general
liability policy. However, the “Your Work” exclusion
contains an exception for property damage caused by a
subcontractor. Since the general contractor did not self-
perform either the stucco or substrate work, the court
found that the subcontractor exception applied and
coverage was available. In reaching its coverage
conclusion, the court stated in the following very broad
language—probably broader than justified by the
general liability policy language itself—that “a CGL
policy in the home construction industry is designed to
cover the risks faced by homebuilders when a
homeowner asserts a post-construction claim against the
builder for damage to the home caused by alleged
construction defects.” Though technically inaccurate
because it does not draw the distinction between self-
performed and subcontracted work, the court’s quote is
becoming more a reality as many general contractors
self-perform little, if any, work themselves and courts
are finding coverage within the subcontractor exception
to the Your Work exclusion.

Our advice to those who subcontract work is to look
for any subcontractor contribution to defective work
when it arises. Quite often, general liability coverage is
available to help offset a loss in these circumstances.

by Jonathan Head

Immigration Compliance: The DHS Issues
Supplemental Proposed Rule on Social
Security “No-Match” Responses, Increases
Penalties for Immigration Violations

There are two recent developments regarding work-
place immigration compliance about which all
construction industry employers should be aware. First,
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on March 21, 2008, the Department of Homeland
Security (“DHS”) issued a Supplemental Proposed Rule
on Social Security “no-match” responses which is
intended to validate DHS’s previously implemented
employer “safe harbor” protocol and clear the way for
the Social Security Administration (“SSA”) to resume
sending out “no-match” notices. Then, on March 28,
2008, DHS implemented a regulation which substan-
tially increases the monetary penalties assessed against
employers found to have committed immigration
compliance violations.

The Supplemental Proposed “No-Match” Rule. For
years employers have received no-match notices for
employees whose W-2 information does not match the
information in the SSA database. The stated purpose of
the no-match notice is not immigration enforcement but
to help ensure that employee social security allocations
are correct. Nevertheless, employers justifiably are
concerned that the notice could give rise to a finding that
the employer had knowledge of an employee’s
unauthorized status and lead to liability under the federal
immigration laws. This concern is heightened when the
no-match notices identify, in large or disproportionate
numbers, employees in ethnic groups associated with
undocumented workers. Until last year, it was unclear
how employers should respond to these no-match
notices.

DHS provided some guidance in an August 10, 2007
Final Rule which expressly stated that a no-match notice
could lead to a finding that the employer had
“constructive knowledge” of an employee’s unauthor-
ized status. This August 2007 Final Rule also outlined a
protocol (the “safe harbor”) for employers to follow that
would prevent the employer from being attributed
constructive knowledge based on the no-match notice.
The Final Rule also made clear that an employer who
did not follow the safe harbor procedure faced an
increased risk of liability under the immigration laws.

The safe harbor procedures require that an employer
give a “mismatched” employee 90 days to clear up the
discrepancy with SSA. If the employee cannot, the
employer must then re-verify the employee’s work
authorization using documents other than those bearing
the questionable social security number. If the
employee cannot resolve the discrepancy with SSA and
cannot produce alternative documents, the employer
must terminate the employee or risk liability if the
employee turns out to be unauthorized.

Although the Final Rule was to go into effect on
September 14, 2007, a lawsuit in a federal court in
California stopped it. AFL-CIO, et al. v. Chertoff, et al.,
No. 07-4472-CRB, D.E. 135 (N.D. Cal. 2007). The
plaintiffs argued that the August 2007 Final Rule was
inconsistent with the federal immigration laws, gave
DHS and SSA impermissible authority, and would lead
to discrimination and result in the firing of lawful
workers. On October 10, 2007, Judge Charles R. Breyer
entered a preliminary injunction barring implementation
of the August 2007 Final Rule. Judge Breyer found that
the rule would cause immediate harm to both employees
and employers and held that the plaintiffs had raised
serious concerns about its legality. Judge Breyer
concluded that a rule which used the SSA database
(which contained numerous errors according to an SSA
report) for firings would discriminate against tens of
thousands of legal workers and place an unfair burden
on employers. The judge also held that DHS had not
provided a “reasoned analysis” for its change in position
that an employer who receives a no-match notice now
can be held liable, without any other evidence of
illegality, under the immigration laws. DHS appealed
Judge Breyer’s ruling and indicated that it planned to
issue a supplemental proposed rule to address the
matters raised in the judge’s preliminary injunction.

DHS issued the planned Supplemental Proposed
Rule on March 21, 2008. The new Proposed Rule seeks
to provide the “reasoned analysis” Judge Breyer found
lacking and respond to several other concerns. Signif-
icantly, this Proposed Rule does not make any changes
to the text of the August 2007 Final Rule. Thus, if the
Supplemental Rule becomes final -- and survives further
legal challenge -- the safe harbor procedures for
responding to Social Security no-match notices would
finally become operable.

The Proposed Rule rescinds language in the
preamble to the Final Rule which had stated that an
employer who follows the safe harbor procedures will
not be found to have engaged in discrimination. This
was in response to one of Judge Breyer’s articulated
concerns -- that the Final Rule encroached on the
authority of the Department of Justice (“D0OJ”), and it is
DOJ, not DHS, which is charged with enforcing the
federal immigration law’s anti-discrimination provi-
sions. However, DOJ has issued additional guidance
stating that an employer will not be held liable for
discrimination if it follows the safe harbor procedures
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and then terminates an employee in accordance with
DHS’s no-match rule, so long as the employer applies
those same procedures uniformly to all employees and
does not act with a purpose or intent to discriminate.

The Increased Penalties for Immigration Violations.
On March 28, 2008, DHS issued a final regulation
which increased by approximately 30% the civil
penalties imposed on employers for worksite immigra-
tion violations. Now, an employer found to have
knowingly hired or employed an unauthorized alien is
subject to civil penalties, for a first offense, of not less
than $375 but not more than $3,200 for each
unauthorized alien. These civil penalties increase to a
range of not less than $3,200 but not more than $6,500
per unauthorized alien for a second offense and to a
range of not less than $4,300 but not more than $16,000
per unauthorized alien for a third offense and any
subsequent offenses. Additionally, federal contractors
remain subject to debarment if they are found guilty of
knowingly employing unauthorized aliens. The initial
period of debarment is one year and may be extended if
the employer continues to be in violation of the
immigration laws. Even if knowledge of unauthorized
status is not established, an employer is subject to civil
penalties of between $110 and $1,100 per individual if it
fails to satisfy the Form 1-9 verification and record-
keeping requirements. Additionally, if an employer is
found to have engaged in a “pattern and practice” of
worksite immigration violations, it is subject to criminal
penalties, including fines of up to $3,000 per unauthor-
ized alien and imprisonment of up to six months.

by Keith Covington

License Reminder: Forecast When You Will
Need It, Get It, Keep It Current

The lack of a professional license (engineer,
architect, some specialty subcontractors), or of a
contractor's (or subcontractor's) license in the appro-
priate amount (or specialty) can be costly. In some
states, one cannot enforce one's contract if unlicensed,
and in a subset of those states, the lack of a license
cannot be "cured" or made retroactive. And the blade
has but one edge: your contracting party has the right to
enforce the contract against you or your company and,
notwithstanding that lawsuit by the other party, you
cannot assert your contract defenses (because, of course,
you cannot enforce the contract). In a recent case from

an intermediate appellate court in California, Vestra
Resources, Inc. v. Thompson, the court ruled that the
unlicensed professional could not enforce its contracts
for professional fees. The appellate court thus over-
turned an arbitration award in favor of the designer--and
overturned the arbitrator's finding that the failure to
obtain a license defense had been waived by the owner.
This case could be reversed on further appeal, but it is a
reminder: get your license; keep it in effect. If you are
expanding (and we hope you are and are doing so
profitably), you should forecast the need for a license. In
some states, it is a misdemeanor to bid on a project when
you or your company is not properly licensed in the state
in which you tender your bid or proposal, and it is a
misdemeanor for the owner to consider your bid or
proposal. To make it more complicated, the licensing
exams are sometimes administered at set times only, so
that forecasting work in a state--and thus the need for a
license--must be done very early.

by Mabry Rogers

Expanded Review of Arbitration Awards
Rejected by Supreme Court

In Hall Street Associates, LLC v. Mattel, Inc., the
U.S. Supreme Court ruled that the Federal Arbitration
Act (“FAA”) supplied the exclusive grounds for judicial
review of an arbitration award, and that any attempt to
provide for increased judicial review of an arbitration
award by contract would not be enforced. The decision
means that parties seeking to challenge an unfavorable
arbitration award are limited to the narrow grounds set
forth by the FAA even if they contracted for broader
review. Attempts to provide for expanded review in
future contracts likely will not be enforced.

Section 10 of the FAA provides that a court must
confirm an arbitration award unless the award resulted
from fraud, evident partiality by the arbitrators,
arbitrator misconduct, or the arbitrators exceeding their
powers. 9 U.S.C. §10(a) (2000). These grounds for
attacking an arbitration award rarely exist and are
difficult to prove. As a result, arbitration awards are
difficult to overturn, even where arbitrators mistakenly
interpret disputed facts or misapply applicable law.

Some parties to arbitration agreements view finality
as an advantage to arbitration. Once the arbitrators
make their decision, such parties can avoid the
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protracted and expensive battle through the appellate
courts that often follows a bench trial or jury trial. Not
everyone favors this finality, however, and some parties
have bargained for increased judicial review of an
adverse arbitration award in their arbitration agreements.

In Hall Street, for example, the arbitration clause
between Hall Street and Mattel provided that a court
could vacate an award by the arbitrators if the
arbitrator’s findings of fact were “not supported by
substantial evidence” or if the arbitrator’s conclusions of
law were “erroneous.” As a result of this provision, Hall
Street successfully vacated an arbitration award in favor
of Mattel by convincing a federal district judge in
Oregon that the arbitrator had reached an erroneous
conclusion of law.

The Ninth Circuit Court of Appeals reversed the
district judge, however, reasoning that parties could not
provide for expanded judicial review in their arbitration
agreement. Other federal circuit courts, including the
First, Third, Fifth and Sixth Circuits, had reached the
opposite result and had enforced arbitration clauses that
provided for heightened review. The U.S. Supreme
Court granted review to resolve the split among the
circuits. The Court concluded that language used by
Congress in the FAA precluded expanded judicial
review of arbitration awards.

Parties seeking expanded judicial review of their
arbitration awards have few options in the wake of this
decision. One option may be to attempt to arbitrate
under state law, instead of federal law, in a state that
allows expanded judicial review of arbitration awards.
If the transaction from which the arbitration arises
involves interstate commerce, however, this option
likely is not available because federal law will preempt
state law.

A second option, discussed by the dissent, involves
conducting the arbitration pursuant to an order entered
by a federal district judge so that the judge retains
jurisdiction to review the outcome of the arbitration. It
is not clear whether other justices support the dissent’s
views concerning judicial review of a court-ordered
arbitration.

by Jim Archibald

Another Statutory Victory for Subcontractors
in North Carolina Will Challenge Prime
Contractors to Make Up for Lost Leverage

Adding to a growing body of subcontractor-friendly
construction law (including extensive mechanic’s lien
and public construction bond recovery rights), the North
Carolina legislature recently approved revisions to
Section 143-134.1 of the North Carolina General
Statutes that greatly limits retainage rights down the
contractual chain on non-Department of Transportation
(“DOT?) public projects.

The revisions to Section 143-134.1, which took
effect January 1, 2008, initially act to limit retainage
rights on public projects to five (5%) percent on
payments otherwise due prime contractors and sub-
contractors. In addition, when the project is fifty (50%)
percent complete, retainage from monthly payment
applications will cease without some assertion of unsat-
isfactory performance by the applicant. While it can be
argued that these provisions benefit both prime
contractors and subcontractors, in practice it is the
subcontracting community that will benefit the most
from these new requirements.

Historically, it has been common for local
governmental owners to hold ten percent (10%)
retainage on prime contractors. However, many state
public entities (including the State Construction Office
and University of North Carolina System) have in recent
years more commonly utilized five percent (5%) as the
prime contractual rate. At least in part, this trend
reflects North Carolina’s statutory requirement that
prime contractors furnish payment and performance
bonds on large public projects. Through bonding of
prime contractors, public owners have an alternative
protection against costs associated with defective or
incomplete performance by prime contractors, which
makes reduced retainage less of a risk.

Unlike with prime contractors, bonding of sub-
contractors on North Carolina public projects is not
statutorily required and most often is left to the dis-
cretion of the prime contractor. While prime contractors
often require performance bonds from their major
subcontracts, many prime contractors rely solely on
withheld funds to ensure complete and compliant
performance by mid to lower level subcontractors. With
the recent revisions to Section 143-134.1, the amount of
retainage held on subcontractors can be as low as two
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and a half percent (2.5%) for the subcontractor’s final
payment application. This represents a significant limit-
ation on the financial pressure a prime contractor can
assert against its subcontractors to complete their work.

In understanding the “real world” impact of this
revision, it is critical to note that the final ten percent
(10%) of a subcontractor’s payment on a project is often
what the subcontractor realizes in profit. Removing a
prime contractor’s ability to withhold such a large
portion of its subcontractors’ profit lessens the leverage
that prime contractor has at the end of the project to get
work corrected and completed. Conversely, this retain-
age limitation will benefit subcontractors by allowing
them earlier access to more of their project profit as the
job progresses.

A special group of subcontractors will see an even
more beneficial impact from this recent amendment.
For trades that have reached final completion on or
before the time that the project as a whole is fifty (50%)
percent complete, the prime contractor generally is now
required to make full payment of all amounts due
(including retainage) within sixty (60) days of that
subcontractor’s request. For those involved early in a
project, e.g., structural steel, piling, caisson and
demolition subcontractors, this new provision ensures
that they will no long have to wait until completion of
the project as a whole to recover withheld retainage.

As stated above, while these revisions to Section
143-134.1 allow for earlier recovery of withheld
retainage for both prime contractors and subcontractors,
the new law will predominantly benefit subcontractors.
However, it will be prime contractors that are left with
deciding the most economical way to compensate for the
corresponding loss of leverage against their sub-
contractors.  One likely result will be that prime
contractors will find it necessary to obtain performance
bonds for more of their subcontractors, as merely being
able to hold five (5%) retainage or less will not provide
the security prime contractors need to ensure lower tier
trades correct and complete their work. Additional
bonding necessarily means additional cost, which will be
reflected in bidding on public projects going forward.

In summary, while the revisions to Section 143-
134.1 appear positive for prime contractors and
subcontractors on public projects, it is the subcontracting
community that really will reap the benefits. Prime
contractors, on the other hand, will be faced with the

corresponding question of how to make up for
minimizing of their retained leverage and ensure ade-
quate and complete performance by their subcontractors.

by David Bashford

Bradley Arant Lawyer Activities:

David Pugh was installed as a 2008 Board member for
the Alabama Chapter of the Associated Builders and
Contractors.

David Hume and Arlan Lewis attended the ABA
Forum on the Construction Industry’s presentation
covering “The 2007 AIA Documents: New Forms, New
Issues, New Strategies,” on February 7, 2008 in San
Antonio, Texas.

Mabry Rogers attended the annual meeting of the
American College of Construction Lawyers on February
21-24, 2008 in San Antonio, Texas. Mabry presented a
review of important insurance law decisions affecting
the construction industry.

Wally Sears was inducted as a new fellow in the
American College of Construction Lawyers at the
annual meeting on February 21-24, 2008 in San
Antonio, Texas.

Mabry Rogers presented a client seminar concerning
“Common  Sense  Contract  Negotiation  and
Administration” on February 28, 2008 in Palm Springs,
California.

Rob Dodson, Arlan Lewis, David Owen, and David
Pugh presented a seminar entitled “AlA Contracts” in
Mobile, Alabama on March 25, 2008.

David Hume’s comments regarding possible legal
issues surrounding green building were recently featured
in the Spring 2008 edition of Alabama Construction
News Magazine in an article entitled Green Building
Finally Comes of Age.

Michael Knapp, David Bashford, Michael Griffin,
and Nicholas J. Voelker conducted a CLE seminar
entitled "Condominium Construction Law Issues in The
Carolinas" in Charlotte, North Carolina, on March 25,
2008, with John Bond as Moderator.

Joel Brown, Patrick Darby, Arlan Lewis, and David
Pugh presented a seminar entitled “Construction
Insurance, Bonding, and Liens in Alabama” on April 1,
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2008 in Birmingham, Alabama. Ed Everitt was the

moderator for the seminar.

Sabra Barnett and Keith Covington attended the
Alabama Associated Builders and Contractors annual
Day on the Hill in Montgomery, Alabama on April 2,
2008.

Jim Archibald, Jonathan Head, David Hume, Luke
Martin and David Pugh competed in the 1% Annual
Chili Cook-Off for the Alabama Chapter of the
Associated Builders and Contractors at Sloss Furnace on
April 4, 2008.

Mabry Rogers presented a client seminar in Las Vegas,
Nevada on April 22, 2008. The seminar focused on
practical job administration and schedule methodology.

Rhonda Caviedes, Michael Knapp and Arlan Lewis
attended the ABA Forum on the Construction Industry’s
Annual Meeting on April 24-25, 2008 in Palm Springs,
California.

Rhonda Caviedes co-presented a workshop entitled
“Debate, Mitigate, or Wait: Addressing Unexpected
Environmental Issues or Archaeological Features on the
Construction Site” at the ABA Forum on the Con-
struction Industry’s Annual Meeting in Palm Springs,
California. Ms. Caviedes spoke to over 150 members of
the Forum on the topic of unexpected environmental
issues encountered on construction projects.

Rob Dodson, David Hume, Will Manuel, David
Owen, and David Pugh presented a Construction Law
seminar to the Mississippi Associated Builders and
Contractors on May 1, 2008 in Jackson Mississippi. The
seminar included topics on insurance, bonding, green
building, project management and hot topics
surrounding the construction industry.

Sabra Barnett, Joel Brown, Jonathan Head, Michael
Knapp, and David Pugh will present a seminar entitled
“The Fundamentals of Construction Contracts in
Alabama” scheduled for May 13, 2008 in Montgomery,
Alabama. Luke Martin will act as a moderator for the
seminar.

Wally Sears will speak at the Mealy’s Construction
Litigation Conference in Philadelphia, Pennsylvania on
May 20-21, 2008. Wally will present on two topics: (1)
proof of damages for delay and disruption, and (2)
termination, default, and material breach.

Joel Brown will join three Bradley Arant partners in
speaking to the Huntsville, Alabama Chamber of
Commerce on May 29, 2008, regarding issues which
impact government and private sector contractors.

Rhonda Caviedes will speak at a seminar entitled
“Current Issues in Stormwater Regulation” on May 30,
2008 in Birmingham, Alabama.

Sabra Barnett, Keith Covington, Arlan Lewis, David
Pugh, and Mabry Rogers will present a seminar
entitted  “Construction Claims and  Litigation/
Arbitration” on June 13, 2008 in Birmingham, Alabama.

Rob Dodson will attend the Mississippi Associated
Builders and Contractors annual convention on July 10-
12, 2008 at the Grand Sandestin, in Sandestin, Florida.

Jonathan Head and David Bashford are co-authoring a
chapter on “Remedies” in the Second Edition of the
Construction Law Handbook with Nick Gaede. The
publication date is currently unknown.

Mabry Rogers will speak on the topic of “International
Dispute Resolution” at the Society of Construction
Law’s 2008 International Construction Law Conference
in London, England on October 5-7, 2008.

The Governing Committee of the American Bar
Association Form on the Construction Industry
appointed Rhonda Caviedes as a member of the
Steering Committee for Division 10 — Legislation &
Environment at the Forum’s annual meeting in
LaQuinta, California.

For more information on any of these activities or
speaking engagements, please contact Rebecca Harris
at 205-521-8504.

NOTE: YOU CAN FIND THIS NEWSLETTER AND PAST NEWSLETTERS ON OUR WEBSITE.

IF YOU ACCESS THIS

NEWSLETTER ON OUR WEBSITE, CASE-LINKS WILL BE AVAILABLE UNTIL THE NEXT NEWSLETTER IS PUBLISHED. WE
DO NOT VIEW THIS NEWSLETTER AS WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE
CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER WOULD LIKE TO KNOW MORE INFORMATION ABOUT A
PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU MAY GO TO
WWW.BRADLEYARANT.COM/PG_CONSTRUCT.CFM OR CONTACT ANY ATTORNEY LISTED ON PAGE 8 OF THIS
NEWSLETTER.
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The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procurement
fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is part of
their attempt to inform their readers about significant current events, recent developments in the law and their implications.
Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other, relationship, duty or
obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes only,
and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you may have.
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remaining on the contract and (2) a substantial amount of
work expected to be performed.

Enrolling, Waivers, and Consequences of Non-
Compliance. To participate in the E-Verify program, you
must enter into a Memorandum of Understanding (MOU)
with the Department of Homeland Security and the Social
Security Administration. Under the MOU, you will agree
to abide by legal hiring procedures and ensure that no
employee will be unfairly discriminated against as a result
of the E-Verify program. Participation in the E-Verify
program does not exempt you from the responsibility to
complete, retain, and make available Forms 1-9, but
participation in E-Verify will provide you with some
deference of compliance upon inspection, such as a “good
faith” exception to any civil or criminal liability.

The proposed rule provides for waivers of the E-Verify
requirements only under “exceptional circumstances.” You
seek a waiver from the head of a contracting agency.

Compliance with the E-Verify rule will be a
performance requirement for a federal contract. You will
be required to release information relating to compliance to
contracting officers or other officials. Failure to comply
could result in the termination of the contract.

by Sabra Barnett and Keith Anderson

Immigration Compliance: State Immigration
Rules

Recently, there has been much activity among state
legislatures to pass their own versions of immigration
reform, resulting in a hodgepodge of rules that have to be
followed in addition to those prescribed by the federal
government. Although a majority of this legislation
regulates social programs provided to illegal immigrants,
some states have gone so far as to create their own
employment enforcement laws.

For those contractors doing business in various states,
it is important to know the immigration compliance rules
for those states. Below is a survey of employment-related
legislation that has been implemented in the past several
years. However, it is important that if contracting in these
states, you check with your attorney about compliance.
These laws are changing rapidly.

Arizona

e Prohibits employers from knowingly or inten-
tionally hiring undocumented workers, and

requires all employers to use the Basic Pilot
program to determine employees’ eligibility status.
Penalties include the loss of a business license.

Arkansas

e Prohibits state agencies from contracting with
businesses that employ undocumented immigrants.
Contractors must certify that they do not employ or
contract with undocumented workers. Contractors
must obtain certification from all subcontractors.
Penalties include the termination of the contract
and actual damages.

Colorado

e Requires prospective state contractors to use E-
Verify to confirm the employment eligibility of
new hires. Penalties include the termination of the
contract, actual, and consequential damages.

e Creates hiring requirements in addition to those
required under the Federal Immigration Reform
and Control Act. The Director of that department is
authorized to conduct random audits of employers
to obtain the documentation.

Georgia
e Requires state contractors to use E-Verify.
lowa

e Businesses that receive state economic develop-
ment grants must certify that all employees are
authorized to work in the United States.

Louisiana

e Prohibits businesses from employing unauthorized
workers. Establishes civil penalties for violations
up to $1,000 for each unauthorized worker. Allows
any state agency or department to conduct an
investigation into an employer’s hiring policies,
provides for cease and desist orders, and subjects
an employer to penalties up to $10,000 for
violations.

Massachusetts

e Prohibits the use of undocumented workers on
state contracts. Contractors are required to certify
that they shall not knowingly use undocumented
workers and shall verify the immigration status of
all workers assigned to the state contract. Violation
of the terms is a breach of contract, subjecting the
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contractor to monetary penalties,
and/or termination of the contract.

suspension,

Michigan

e Directs state agencies to consider a variety of
factors when awarding or canceling contracts with
private businesses including the immigration and
residency status of persons employed by the
contractor, and whether the use of non-citizen
workers would be detrimental to state residents or
the state economy.

Mississippi

e Requires all employers to use E-Verify. Creates
cause of action against employers for terminating
an authorized worker while employing an
unauthorized worker. Penalties include loss of
business license.

Missouri

e Prohibits employers from employing unauthorized
workers. Requires E-Verify for state contractors.
E-Verify is optional for private employers but is an
affirmative defense to a charge that the employer
knowingly hired an unauthorized worker. Provides
for the revocation of business licenses and the
termination of state contracts.

Minnesota
e Requires state contractors to use E-Verify.
Nevada

e Upon a finding by the U.S. Government that an
employer has violated IRCA, the Nevada Tax
Commission shall hold a hearing and fine the
employer if found to have willfully, flagrantly or
otherwise egregiously violated the law.

New Hampshire

e Prohibits the employment of unauthorized workers.
Provides for penalties up to $2,500 for terminating
an authorized worker while employing an unauth-
orized worker.

Oklahoma

e Requires public employers to use E-Verify.
Creates cause of action against employers for ter-
minating an authorized worker while employing an
unauthorized worker.

Pennsylvania

e Prohibits employers from using illegal immigrants
on projects financed by grants or loans from state
government. Penalties include repayment of loan
with interest.

Rhode Island
e Requires state contractors to use E-Verify.
South Carolina

e Employers must enroll in E-Verify or verify that
the employee has a valid driver’s license. Provides
for a cause of action by fired workers if they are
replaced with unauthorized workers. Felony off-
ense for harboring an illegal immigrant. Employer
in violation may lose business license.

Tennessee

e Prohibits employers from knowingly hiring illegal
immigrants. Penalties include loss of business
license. There is a safe harbor provision for
employers using E-Verify.

Texas

e Requires employers receiving public subsidies to
certify the legal status of its workers. Employers
found in violation of this Act must repay the
subsidy with interest.

Utah

e Requires public employers to use E-Verify.
Creates a cause of action for the termination of a
lawful employee while retaining an unauthorized
alien in the same job category.

Virginia
e Suspends the business license of a company whose
officers or directors are convicted under federal
law for having a pattern or practice of employing
unauthorized aliens in Virginia. Requires employ-
ers signing state contracts to state that they will not
knowingly hire unauthorized aliens.

West Virginia

e Prohibits employers from employing unauthorized
workers. Penalties include revocation of business
licenses.

by Sabra Barnett
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Lien Preferences in Alabama

In Ex parte Theresa Lawson d/b/a The Design Com-
pany, the Alabama Supreme Court recently addressed the
priority of mechanics liens and mortgages. It overturned a
decision of the Court of Civil Appeals unfavorable to
mechanics lien claimants.

Brian Homes built several homes on properties it
owned in Madison County. Theresa Lawson was a sub-
contractor to Brian Homes. To finance construction, Brian
Homes obtained a construction loan secured by a mortgage
on the properties. After the homes were completed, but
before Lawson filed her liens, the homes were sold to
initial homeowners and the construction loan was paid in
full. To obtain the money to purchase the homes, the
homeowners mortgaged the properties to residential lend-
ers. The residential lenders had no notice of Lawson’s
potential liens. Lawson recorded her mechanics liens after
the residential mortgages were recorded.

The Court of Civil Appeals held that, even though
Lawson commenced work before the residential mortgages
were recorded, the residential mortgages had priority over
her mechanics liens. It reasoned that the lenders had
satisfied the construction mortgage without notice of Law-
son’s liens. Because they had no knowledge of Lawson’s
liens, they should be equitably subrogated to the rights of
the construction lender, who filed its construction mortgage
before Lawson commenced work. This would leave Law-
son in the same position she occupied at the time she
decided to perform the work. By subrogating the residen-
tial lenders to the rights of the construction lender, Law-
son’s priority would not change. She started in a sub-
ordinate position. The Alabama Mechanics Lien statute
does not promise that mechanics liens will not be subject to
equitable subrogation when equity requires it. Because the
residential lenders had no notice of Lawson’s potential
liens and because the construction industry relies on lend-
ers to finance construction and home ownership, the resi-
dential lenders were entitled to priority over Lawson, as
subrogees to the priority position of the construction
lender.

The Alabama Supreme Court reversed the Court of
Civil Appeals. In doing so, it examined the Alabama
Mechanics Lien statute and Alabama court decisions on the
doctrine of equitable subrogation. Someone who claims
equitable subrogation must meet five requirements: (1) the
money was lent at the instance of the debtor to extinguish a
prior encumbrance, (2) the new lender reasonably expected
that it would enjoy the position of the old lender, (3) the
whole debt was paid in full, (4) the new lender was

ignorant of the lien, and (5) the lien claimant would not be
“burdened or embarrassed.” The court held that the
residential lenders could not satisfy the first and fourth
requirements. As to the first requirement, the loans were
made at the request of the homeowners, not Brian Homes.
As to the fourth requirement, the lenders could not claim
they did not have notice of Lawson’s potential mechanics
liens. Section 35-11-211 of the Alabama Mechanics Lien
statute provides that mechanics liens “shall have priority
over all other liens, mortgages or encumbrances created
subsequent to the commencement of work. ...” Thus, by
statute, the residential lenders were given constructive
notice that a lien could be filed that would have priority
over their interests. The plain words of the statute require
that mechanics liens have priority over all other liens,
mortgages or encumbrances created subsequent to the
commencement of the work. Therefore, the constructive
notice given by the mechanics lien statute defeated the
lenders’ claims of equitable subrogation.

The Court of Civil Appeals decision created uncer-
tainty over the priority status of mechanics liens. Although
a lien claimant could wait the statutory period to file its
lien, it would be at risk of losing priority to subsequent
claimants. Had the Alabama Supreme Court not overturned
the lower court decision, mechanics lien claimants would
have had difficulty determining exactly when to file a
mechanics lien to avoid losing rights to persons coming
after them claiming interests in the property.

by Axel Bolvig

“No Damage For Delay” Clause Is
Enforceable Under California Law and Bars
Subcontractor Pass-Through Claim for Delay
Damages brought under the Severin Doctrine

The Court of Federal Claims has recently held that
under California law, a contract with a clear “no damage
for delay” clause is enforceable by a prime contractor in its
subcontracts, and because this clause is an iron-bound bar
to the subcontractor’s claim, the United States was entitled
to dismissal of the pass-through, delay claim brought under
the Severin doctrine.

In Harper/Nielsen-Dillingham v. U.S., the prime con-
tractor, Harper, asserted claims against the U.S. on behalf
of a subcontractor, KCI, for delay damages, as well as
other claims. The contract between Harper and KCI
contained a clear “no damage for delay” clause. Pursuant to
the contract, if KCI experienced delays caused by Harper
or the U.S., it was only entitled to additional time to
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complete the contract, not damages. The project experi-
enced significant delays, and upon completion of its sub-
contract, KCI sued Harper under the Miller Act for the
unpaid balance of its contract as well as $770,565.00 for
delay damages. KCI and Harper later settled this lawsuit
and executed a settlement agreement settling all claims
between the parties except for KCI’s claim for equitable
adjustment from the U.S. with which Harper agreed to
cooperate.

After the government’s contracting officer denied
KCI’s equitable adjustment claim, Harper and KCI entered
a second agreement titled “Claims Presentation and
Prosecution Agreement” (“Claims Agreement”). In the
Claims Agreement the parties acknowledged that Harper
continued to be liable to KCI for any recovery which
Harper might obtain from the U.S. as a result of KCI’s
claim. Harper was only liable to KCI if Harper recovered
from the U.S.

Pursuant to the Severin doctrine, Harper brought suit
against the United States on behalf of KCI asserting its
claim for delay damages. The Severin doctrine allows a
prime contract to assert claims of subcontractors as “pass
through” claims, but only when the prime contractor
remains potentially liable to the subcontractor for the
claims. The subcontractor cannot sue the United States
directly because, under the Tucker Act, the United States
has only agreed to allow suits against it by parties who
have a direct contractual relationship with the United
States.

The government requested that the court dismiss the
delay claims asserting that Harper had no potential liability
to KCI because the subcontract in question contained a “no
damage for delay” clause. Harper countered that under
California law, which was applicable to the contract, a “no
damage for delay” clause was not enforceable, and Harper
was potentially liable to KCI for these damages.

The court examined California law as it applies to a
“no damage for delay” clause and found that California
enforces such contract provisions when they are clear and
unambiguous. The court specifically considered whether
the California statute governing contracts with state and
local government agencies would apply to Harper’s claims,
and the court found no basis for applying this statute
primarily because the United States did not meet the
definition of a state or local government agency. The court
also considered the plaintiff’s argument for exceptions to
the enforcement of “no damage for delay” clauses, and
found that if such exceptions existed, the Plaintiff failed to
present any evidence to support the application of any of

the potential exceptions. Furthermore, the court specifically
noted that California had not embraced any of the
traditional exceptions to enforcement of a “no damages for
delay” clause.

Because the court found that the “no damage for delay”
clause was enforceable, KCI had no claim for delay
damages against Harper from the inception of its
subcontract. Understandably, the court held that because
KCI never had a delay claim, the Claim Agreement entered
by Harper and KCI could not be used to revive, or in this
case, create a viable claim for purposes of the pass-through
claim against the government.

Because the KCI subcontract contained an enforceable
“no damage for delay” clause, the court found that Harper
had an iron-bound bar to KCI’s pass through claim, and
consequently the delay claim was dismissed.

by Rob Dodson

North Carolina Lien Law: Subcontractors Win
Crucial Subrogated Claim of Lien on Real
Property Lien Law Hierarchy Issue

Recently, in Carolina Building Services’ Windows &
Doors, Inc. v. Boardwalk, LLC, the North Carolina
Supreme Court took up issues pertaining to the lien law
hierarchy for “Subrogated Liens on Real Property” created
by the North Carolina General Statutes. The North
Carolina Supreme Court held that a default judgment in
favor of an owner of real property against its general
contractor cannot extinguish a subcontractor’s lien on real

property.

Boardwalk, LLC (“Owner”) entered into a contract
with Miller Building Corporation (“Contractor”) for the
construction of a condominium project. Before completion,
Contractor removed its personnel and equipment from the
project site and failed to pay its subcontractors, including
the plaintiff Carolina Building Services’” Windows and
Doors, Inc. (“Subcontractor™).

In North Carolina, a subcontractor or supplier can
acquire no better lien rights by subrogation than those of
the general contractor and is bound by any defenses
available to the owner against the general contractor. In
this case, Subcontractor properly gave notice of its claim of
lien upon funds, filed a subrogated lien, and filed suit
against Owner and Contractor to perfect its lien rights.
However, the Contractor failed to answer or appear, and
the trial court entered a default judgment against Con-
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tractor. Subsequently, Owner filed a cross-claim against
Contractor and also obtained a default judgment against
Contractor. The trial court granted summary judgment to
Owner on Subcontractor’s lien claims based on the entry of
the default judgment. The trial court held that because
Owner established it owed no money to Contractor through
default, Subcontractor could not have a claim of lien
against the property.

The North Carolina Supreme Court reversed and found
the default judgment could not limit Subcontractor’s lien
rights. In support of its decision, the North Carolina
Supreme Court noted that, pursuant to N.C.G.S. 44A-23,
“upon filing of a notice and claim of lien and the
commencement of an action, no action of the contractor
shall be effective to prejudice the rights of the
subcontractor without his written consent.” The Con-
tractor’s failure to answer or appear constituted an “action”
by defining it broadly as “a thing done.” Therefore, the
Contractor’s action had the effect of prejudicing Sub-
contractor in contravention of the North Carolina lien law
statute, and, therefore, Subcontractor should have a right to
present evidence concerning the merits of its claim of lien.

In many instances, subcontractor liens are the result of
a “disappearing” general contractor, resulting in unpaid
bills on a project. Prior to this decision, in North Carolina,
owners could obtain a default judgment against the general
contractor and use that default judgment as a quick and
inexpensive way for refusing to pay the subcontractors
subrogated lien claims. Now, that argument is no longer
available to owners in North Carolina, who will now
additionally be required to argue the merits of the
subcontractor’s lien claims.

by David Bashford and Nick Voelker

Alabama Supreme Court Rules on
Relationship Between Letters of Credit and
Arbitration

In today’s economic environment, we are seeing more
and more real estate deals and the construction projects
affiliated with those deals go bad or run into financial
problems. All parties involved -- developers, contractors,
subcontractors, lenders and buyers -- need to remain
vigilant in their knowledge of the terms of their deal before
signing on the dotted line.

In Holiday Isle, LLC v. Beth Adkins, et al., the
Alabama Supreme Court reversed the decision of the trial
court, but in so doing affirmed the Court’s precedent in

dealing with letters of credit issues and arbitration issues
that often arise in a development project.

Holiday Isle, LLC was the developer of a condo-
minium project. Beth Adkins was one of several purchasers
(“the purchasers”) who agreed to pre-purchase a condo-
minium unit from Holiday Isle prior to construction. The
purchasers all signed preconstruction purchase agreements
and escrow agreements with Holiday Isle. The purchase
agreements required an earnest money deposit, but allowed
the purchasers to satisfy that obligation with cash or with a
letter of credit issued in favor of Holiday Isle. All of the
purchasers in this instance obtained letters of credit for
their escrow. The purchase agreements said that if
purchasers were to default, Holiday Isle “shall draw on the
existing Letter of Credit . . . with said funds to be delivered
to [Holiday Isle] as liquidated damages.”

Holiday Isle had contracted with the purchasers to
complete the condominiums within two years. Toward the
end of the two years, a dispute arose over completion. On
the one hand, the Town of Dauphin Island issued a certifi-
cate of occupancy on March 28, 2007, and the purchasers
conducted a pre-closing inspection on April 2, 2007. On
the other hand there were parts of the condominium units
that the purchasers claimed were not complete within two
years as they had been promised. As a result, the
purchasers told Holiday Isle they were not closing and
wanted their letters of credit back. Holiday Isle in response
set a closing date, stating it had met its obligations.

The purchasers filed suit seeking a declaration of their
rights under the purchase agreements with Holiday Isle and
also seeking a Temporary Restraining Order (“TRO”)
preventing Holiday Isle from collecting on the Letters of
Credit. Holiday Isle in response moved to compel arbitra-
tion pursuant to a clause in the purchase agreement.

On July 30, 2007, the trial court ordered the case to
arbitration. On October 11, 2007, Holiday Isle filed an
objection to the TRO arguing, among other things, that the
trial court lacked jurisdiction to enter a TRO because the
case had been ordered to arbitration. On October 18, 2007,
the trial court appointed an arbitrator and issued a
preliminary injunction preventing Holiday Isle from
negotiating the letters of credit. The trial court entered the
injunction stating that the letters of credit were inextricably
intertwined with the arbitration issues and that nothing
should happen to the letters of credit until the arbitration
resolved the matter.

The Alabama Supreme Court first ruled that the trial
Court had jurisdiction to enter a TRO after ordering the
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matter to arbitration. The Alabama Supreme Court then
turned to the merits of whether the TRO should have been
granted.

The Court first noted the purpose of letters of credit
and stated that they exist independent of the underlying
contract — in this instance the purchase agreement. The
Court then analyzed the parties opposing views on how the
independent letters of credit should be handled. To prevent
an underlying dispute to preclude the drawing of a letter of
credit, the Court reversed the trial court’s injunction and
allowed Holiday Isle to move forward with negotiating the
letters of credit.

The Alabama Supreme Court’s decision gives trial
courts the option of ruling on certain matters outside the
arbitration setting, if the contractual language of an
agreement or the rules called for by the arbitration
agreement provide for such leeway to the trial court or if
they are needed to preserve the status quo. The Court also
upholds the rights of beneficiaries to letters of credit to
draw on those letters as the terms provide, regardless of
any disputes in the underlying transaction (absent, of
course, a showing of fraud by the beneficiary). Because the
ruling focuses so heavily on the contractual agreements
between the parties, developers, contractors and all persons
involved in real estate development or construction
contracts should pay close attention to the specifics of their
agreements.

by Mike Brown

To Get or Not to Get: An Important Limitation
on Qui Tam Lawsuits

To help enforce various prohibitions against false
claims to the Federal government, Congress authorized
private actions against anyone who knowingly “makes,
use, or causes to be made or used, a false record or
statement to get a false or fraudulent claim paid or
approved by the Government.” This has helped spawn a
growing number of qui tam lawsuits where individuals,
acting they say on behalf of the Federal government, sue
contractors for submitting false claims. Sometimes the
“relator” (the name for the person suing as a qui tam
plaintiff) had a hand in creating the false claim.

In a recent case decided by the US Supreme Court,
Allison Engine Co., Inc. v. U.S., the “false claim” was a
number of certifications that the second tier vendor had
complied with the technical specifications in manufac-
turing the equipment and that various quality control

procedures had been followed during manufacturing. These
certifications had been given to the contractors up the chain
and, so the plaintiffs alleged, the Government made prog-
ress payments based upon these documents. Because the
plaintiffs said the manufacturing procedure was not so
perfect as the certifications declared, a “false claim” had
been made and the Government had paid based upon that
claim. A jury agreed, but the trial court reversed the jury
because the plaintiffs failed to show that a false or fraud-
ulent claim was actually presented to the Government.
They had shown that the Government paid the prime con-
tractors, and that money was used to pay the allegedly
fraudulent invoices coming from the second tier
manufacturer.

The Supreme Court agreed with the trial court, stating
that a qui tam plaintiff must show that the target defendant
itself had an intent to present a false claim to the Gov-
ernment and that it intend that the Government pay for that
false claim. This is a key reading of the statute, requiring
“intent” by the alleged bad actor. The Supreme Court
found this requirement of intent in the words “to get”
above: ““To get’ denotes purpose, and thus a person must
have the purpose of getting a false or fraudulent claim”
paid in order to be liable.

As the Supreme Court itself noted, this reading of “to
get” is its natural reading, and it prevents the False Claims
Act from having an almost boundless reach into everyday
acts. A “false claim” would attach to a foreman’s certifying
the rebar was at 1 inch elevation, when it in fact was at 1
and 1/4 inches, so long as the General Contractor received
some federal funds — maybe even on a different job.

by Mabry Rogers

Door-Closing Statutes

A recent decision from the Alabama Supreme Court,
TradeWinds Env. Rest., Inc. v. Brown Bros. Constr.,
demonstrates the importance of complying with state
statutes and regulations regarding the certification to con-
duct business in foreign states. Be sure to qualify your
business with the foreign state’s Secretary of State, and any
other required agencies, prior to executing an agreement
and commencing performance.

TradeWinds Environmental Restoration, Inc. (“Trade-
Winds”), a New York-based company which performs
post-disaster response, environmental remediation, and res-
torations services, filed suit against Brown Brothers Con-
struction, LLC, (“BBC”) an Alabama-based general con-
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tractor, Shoalwater Condominium Association (“Shoal-
water”), and the Windward Condominium Association
(“Windward”) alleging that Windward owed it
$210,024.75 and that Shoalwater owed it $188,814.25 for
monies due under a contract. TradeWinds entered into the
contract with BBC following Hurricane Ivan. The contract
provided that TradeWinds would perform structural-drying
services and restoration at a number of condominiums
along the Gulf Coast, including the Shoalwater and
Windward properties. TradeWinds alleged that it complet-
ed the work contemplated by the contract, but that BBC
failed to pay it the amounts due under the contract.

BBC, Shoalwater and Windward moved for summary
judgment on grounds that TradeWinds’ claims were barred
by Alabama Code § 10-2B-15.02, the Alabama “door clos-
ing” statute, because TradeWinds is a foreign corporation
that had not qualified to do business in Alabama. The trial
court granted the motion for summary judgment noting that
in prior decisions, the Alabama Supreme Court interpreted
the door-closing statute to bar lawsuits brought by an out-
of-state, corporation who failed to obtain a certificate of
authority to transact business from the secretary of state.

On appeal, TradeWinds argued the trial court erred
when it entered summary judgment in favor of BBC,
Shoalwater, and Windward because the contract at issue
involved interstate commerce, and therefore, the door-
closing statute was inapplicable to the action.

The Alabama Supreme Court affirmed the trial court
decision. Although the Court agreed with TradeWinds’
assertion that the Commerce Clause protects foreign
corporations from the penal effects of the door-closing
statute where the contract involves interstate commerce,
the Court noted that TradeWinds failed to allege that its
labor, materials, and service were incident to an interstate
sale. Accordingly, the Court held that the contract at issue
was intrastate, not interstate, in nature. The Court also
rejected TradeWinds’ equitable estoppel claim. The Court
stated that even if the result were harsh, the door-closing
statute prevents a non-qualified corporation from main-
taining a proceeding in this state under any theory
sounding in contract. The Court concluded that a foreign
corporation cannot circumvent the door-closing statute by
merely labeling the claim as something other than a
contract claim.

Many states require foreign corporations to register
with a state’s Secretary of State in order to transact
business in that state. Failure to comply with the relevant
statutes and regulations may result in your contract being
void and unenforceable. In certain states, the violation of

these statutes may also involve criminal charges. Ensure
that you qualify your business prior to executing an
agreement or performing work to protect your rights to
recover for your effort.

by Michael C. Griffin

Earth to General Contractors [or Contractors
Beware]: Follow Bond Terms When
Terminating Subcontractors

A Florida State appellate court recently ruled that
multiple letters declaring a subcontractor in default were
not enough to trigger the liability of a subcontractor’s
performance bond surety because these letters failed to
follow the precise terms of the bond in notifying the surety
of a default termination.

Even though the general contractor incurred over
$600,000 in cost overruns to complete the defaulted sub-
contractor’s work, and even though a jury found the origin-
al subcontractor breached its subcontract and was liable for
these damages, the court in Current Builders of Florida,
Inc. v. First Sealord Surety, Inc., affirmed the lower court
ruling that the performance bond surety could not be held
liable.

The court’s ruling was based on a strict reading of the
terms of the performance bond default provisions. The
performance bond at issue required that, in order to trigger
the surety’s obligations under the bond in the event of a
default termination, the general contactor was required to:
(1) “formally terminate the subcontractor’s right to com-
plete the contract”; and (2) “agree to pay the balance of the
contract price, if any, to the surety.”

The general contractor, during the course of the
project, wrote numerous letters declaring the subcontractor
in default, each of which was copied to the surety. How-
ever, none of these “notice of default” letters ever formally
terminated the subcontractor. Several days after the last
“notice of default” letter was sent, the general contractor
informed the subcontractor and surety that it had removed
the subcontractor from the job and hired a replacement
subcontractor. At no time prior to announcing the termina-
tion of the subcontractor and hiring of a new subcontractor,
did the general contractor formally invoke the terms of the
bond, demand performance from the surety or offer to
tender the remaining contract balance to the surety.

In affirming the lower court’s ruling that the general
contractor did not comply with the terms of the bond, the
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appellate court seized on the general contractor’s failure to
agree to pay the remainder of the contract price to the
surety, or to a subcontractor selected by the surety, as the
key factor in its holding. By failing to take this step, the
court held that the general contractor “did not permit the
surety to perform under the bond” which was “part of [the
general contractor’s] obligation.”

With respect to the notice provided by the general
contractor, the court also found persuasive the testimony of
the surety’s expert who opined that, to be effective, the
default letter "would have had to have a declaration of
default, a termination, and probably an agreement that
they’re going to release the remaining project funds to the
surety.” Because the letters by the general contractor
merely declared the subcontractor in default, the court held
that the notice given was insufficient to trigger the surety’s
obligations under the bond.

As the decision in Current Builders of Florida demon-
strates, the safest practice in terminating a subcontractor is
to precisely follow the terms of the performance bond and
subcontract in both notifying the surety and arranging for
replacement subcontractor.

by Thomas Lynch

Contractor Awarded Over $6.2 Million on
Cumulative Impact Claim

The Court of Federal Claims recently awarded a gen-
eral contractor approximately $6.2 Million for a cumulative
impact and delay claim against the federal government.
The case, Bell BCI Co. v. United States, arose out of the
construction of a laboratory building at the National
Institutes of Health (NIH) in Bethesda, Maryland. The
building’s original design called for five stories and a
basement with a total price tag of $63.6 million. During
construction, NIH issued over 200 contract modifications,
including the decision to add a new floor. These changes
caused the contract price to increase by 34% to a total cost
of $85 million.

In its defense, the government mainly argued that
Bell’s cumulative impact claims were barred by the
doctrine of accord and satisfaction. However, the court
found the government’s defense to be without merit. None
of the contract modifications on the project included
payments to Bell for the cumulative impact of NIH’s
changes nor did Bell ever expressly release its cumulative
impact and labor inefficiency claims. The court also
rejected the government’s claim for liquidated damages.

In calculating the cumulative impact claim, Bell’s
expert found that approximately 25% of its total labor
hours were due to lost productivity caused by NIH’s
changes on the project. The court adopted the expert’s
recommendation and found Bell was due approximately $2
million for its cumulative impact (or labor inefficiency)
claim. In addition, the court awarded Bell $1.6 million in
delay damages for its extended general conditions costs,
10% profit on the labor inefficiency and extended general
conditions costs, $1.6 million for disputed extra work
orders that had not been resolved, and Bell’s unpaid
balance for a total amount of approximately $6.2 million.

Bell also attempted to “pass through” claims of five
subcontractors. The record incorporated all five sub-
contractors’ underlying claims, but the court only granted
the claim of the one subcontractor who actually testified at
trial. While noting the other four subcontractors may have
had viable claims, the court found that Bell failed to submit
any specific evidence on their behalf and they did not
present any witnesses at trial.

This case is a prime example of how numerous design
changes can cause a construction project to get completely
out of hand. The fact that Bell never expressly released its
cumulative impact claims proved to be a key factor. The
practical lesson of course is that you should try to avoid
releasing a cumulative impact or labor inefficiency claim,
especially where the owner has issued numerous design
changes on a project. While contract modifications or
change orders may compensate for the direct costs of an
owner’s changes, they usually do not reimburse for indirect
costs that are difficult to ascertain at the time.

by Ed Everitt

Bradley Arant Lawyer Activities:

Rob Dodson, David Hume, Will Manuel, David Owen,
and David Pugh presented a Construction Law seminar to
the Mississippi Associated Builders and Contractors on
May 1, 2008 in Jackson Mississippi. The seminar included
topics on insurance, bonding, green building, project
management and hot topics surrounding the construction
industry.

Wally Sears spoke at the Mealy’s Construction Litigation
Conference in Philadelphia, Pennsylvania on May 20-21,
2008. Wally presented on two topics: (1) proof of damages
for delay and disruption, and (2) termination, default, and
material breach.

Sabra Barnett, Joel Brown, Jonathan Head, Michael
Knapp, and David Pugh presented a seminar entitled “The
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Fundamentals of Construction Contracts in Alabama”
scheduled for May 13, 2008 in Montgomery, Alabama.
Luke Martin acted as a moderator for the seminar.

Sabra Barnett and John Hargrove spoke at a recent
meeting of human resource professionals and risk
managers regarding recent changes in the federal and state
immigration laws on May 14 and 30, 2008.

Joel Brown joined three Bradley Arant partners in
speaking to the Huntsville, Alabama Chamber of
Commerce on May 29, 2008, regarding issues which
impact government and private sector contractors.

Rhonda Caviedes presented a seminar entitled “Current
Issues in Stormwater Regulation and Control” on May 30,
2008, in Birmingham, Alabama.

Rhonda Caviedes participated in a “LEED for New
Construction and Major Renovations Workshop” presented
by the U.S. Green Building Council on June 11, 2008, in
Birmingham, Alabama.

Sabra Barnett, Keith Covington, Arlan Lewis, David
Pugh, and Mabry Rogers presented a seminar entitled
“Construction Claims and Litigation/Arbitration” on June
13, 2008 in Birmingham, Alabama.

Darrell Tucker attended the Alabama Associated General
Contractors State Convention in Destin, Florida on June
19-22, 2008.

Rhonda Caviedes organized and chaired the Greater
Birmingham Chapter of the National Association of
Women in Construction’s Annual Industry Appreciation
Fundraiser and Banquet honoring construction industry
businesses, partners, and members that support NAWIC’s
core purpose of enhancing the success of women in
construction. The event was held in Birmingham, Alabama,
on June 26, 2008.

Rob Dodson attended the Annual Meeting of the
Associated General Contractors of Mississippi on June 26-
28, 2008 in Gulf Shores, Alabama.

On June 27, Jim Archibald taught an in-house training
seminar about key subcontract terms and project
documentation for B.L. Harbert International project
managers at the Associated General Contractors offices in
Birmingham, Alabama.

Harold Stephens, a partner in the firm's Huntsville office,
was elected as Vice President/President Elect at the recent
annual meeting of the Alabama Defense Lawyers

Association held in June at Sandestin, Florida. With almost
1200 members, ADLA is the fifth largest state lawyer
defense organization in the nation.

Rob Dodson attended the Mississippi Associated Builders
and Contractors annual convention on July 10-12, 2008 at
the Grand Sandestin, in Sandestin, Florida.

Rhonda Caviedes was a panelist discussing recruiting,
training, and retaining minorities and women in the
construction workforce at the Southeast Manpower
Tripartite Initiative (“SEMPTA”) Meeting on “Tapping a
Rich Resource: Recruiting Minority and Women Workers”
held July 15-16, 2008, in Birmingham, Alabama.

Arlan Lewis attended the 2008 ALFA International
Construction Practice Group meeting held in Chicago,
Ilinois on July 15-18, 2008.

Sabra Barnett spoke at a meeting of Huntsville human
resource professionals on July 24, 2008 concerning recent
changes to federal and state immigration laws.

Arlan Lewis served as a faculty member for the Hoar
Construction, LLC’s Mentoring Program *“Contracting with
Owners and Vendors” held on July 25, 2008.

Sabra Barnett will teach a segment of UAB’s
Construction  Engineering  Management  Certificate
Program being held in Cairo, Egypt from August 1-7,
2008. The Program focuses on providing graduate students
with education that will enhance their ability to adapt to a
rapidly changing global environment.

Rhonda Caviedes, Michael Knapp and Arlan Lewis will
attend the ABA Forum on the Construction Industry’s Fall
Meeting “Winds of Change? The Consensus DOCS” on
September 11-12, 2008 in Chicago, Illinois.

Mabry Rogers will speak on the topic of “International
Dispute Resolution” at the Society of Construction Law’s
2008 International Construction Law Conference in
London, England on October 5-7, 2008.

Rhonda Caviedes, Donna Crowe, Ed Everitt, and David
Hume will present a seminar on “Green or Sustainable
Construction” in Birmingham, Alabama on November 13,
2008.

For more information on any of these activities or speaking
engagements, please contact Rebecca Harris at

205-521-8504.

NOTE: YOU CAN FIND THIS NEWSLETTER AND PAST NEWSLETTERS ON OUR WEBSITE. IF YOU ACCESS THIS NEWSLETTER ON OUR
WEBSITE, CASE-LINKS WILL BE AVAILABLE UNTIL THE NEXT NEWSLETTER IS PUBLISHED. WE DO NOT VIEW THIS NEWSLETTER AS
WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER
WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU MAY GO TO
WWW.BRADLEYARANT.COM/PG_CONSTRUCT.CFM OR CONTACT ANY ATTORNEY LISTED ON PAGE 12 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information

The lawyers at Bradley Arant Rose & White LLP, including those who practice in the construction and procurement
fields of law, monitor the law and regulations and note new developments as part of their practice. This newsletter is part of
their attempt to inform their readers about significant current events, recent developments in the law and their implications.
Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other, relationship, duty or
obligation.

This newsletter is a periodic publication of Bradley Arant Rose & White LLP and should not be construed as legal
advice or legal opinion on any specific facts or circumstances. The contents are intended for general information purposes only,
and you are urged to consult your own lawyer concerning your own situation and any specific legal questions you may have.
For further information about these contents, please contact your lawyer or any of the lawyers in our group whose names,
telephone numbers and E-mail addresses are listed below; or visit our web site at www.bradleyarant.com.
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Recent federal, state, and local developments of interest, prepared by the firm’s Construction and Procurement Group:
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Final FAR Rule Published on Contractor Code
of Business Ethics and Conduct and Self-
Disclosure Requirements for Criminal
Violations

The final FAR Rule on Federal contractors’ Code
of Business Ethics and Conduct and self-disclosure
requirements for criminal violations was published on
November 12, 2008, and becomes effective December
12, 2008.

There are significant implications to this FAR
Rule which require immediate and serious review by
all contractors or subcontractors performing any
Federal contract or subcontract, particularly those in
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excess of $5 million and lasting more than 120 days.
Given the complexities of the new Rule, this Alert is
intended only to provide you with a basic overview of
the major issues presented by the changes. We
strongly urge you to contact your lawyer to familiarize
you with the many aspects of the new Rule.

The changes become effective on December 12,
2008, and apply to any contract awarded on or after
that date. One portion of the changes also has a
substantial impact on any federal contract that is
presently in existence or that has been closed out
within the three year period immediately preceding
December 12, 2008.

Effective December 12, 2008, the FAR will be
amended to require Government contractors to:

1. Establish and maintain specific internal con-
trols to detect and prevent improper conduct in
connection with the award or performance of any
Government contract or subcontract.

These internal controls require the establishment
of an ongoing business ethics and compliance
program to be implemented within 90 days after
contract award. The requirement affects all contract-
ors (and subcontractors) awarded contracts valued at
more than $5 million and expected to last more than
120 days, with the exception of small businesses and
contracts for commercial items (who are only required
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to have a written code of business ethics and conduct,
and make a copy of that written code available to each
employee engaged in performance of the contract).
The ongoing business ethics and compliance program
will require training at both the prime and sub-
contractor level and implementation of an internal
control system. The internal control system is re-
quired to “establish standards and procedures to
facilitate timely discovery of improper conduct in
connection with Government contracts; and ensure
corrective measures are promptly instituted and
carried out.” Additionally, the new Rule lists far-
ranging and comprehensive measures that must be
included in the internal control system as a minimum
requirement.

2. Timely disclose to the agency Office of the
Inspector General, with a copy to the contracting
officer, whenever, in connection with the award,
performance, or closeout of a Government contract
performed by the contractor or a subcontract a